% — 1 aa —_— * — — — — ni Gow 363 
1 0 
* | DD — — 
D Pg 
4.4 on 1 2 | 2 
21111 1 Po — 2 
+1101 Ht s 4 7 W= A iS (7 
n M - ' 181 LAN >») 44 
/ LOH 
/ FA 7 — 
il 7 £ _ / | 
\ Wn 
— 0 þ (5 * ＋ = : 
g . 0 = N 
8 © WT _— 5 
7 — a 'S 
— I 
v1 D 
HO RE gc) 1 
= = , \ W 
—— — 
8 \Y =. 
/ D - —_— bo 
= = 2 _ = — — JO W —_— — 
0 — = 2 — — * — — — 


As op 4 2 | 0 
i 2 l W f 4 
— * / 
BOS. Q ) 49 u} M : ill | 8 
2 22 8. e 4 _ 1 / * 1 N- WF. 2— 4 a \ 1h 
v | 4 © 4 — '© N . BD 2 77 5 | A — > A PR 8 5 ; 
2 u * : * 208 . A OG * * WN K 
f 3 w.4 WY 2 by - * | NAS Q 
JD N 8 — — \ 8 * 
| ——— . V 
JW F —_— BSxS. 4 N "A / 
\ W 2 S — 
J * W N N JJ v 


2 r 4 MA \/ 
* — {p* \ \ - & © bel = '# a>.) ng 8 
| AF) Q A p STA | 5) Q@ 
MN Jl 
E A 
N + . N 8 
| 8 | : SS 


% — 1 aa —_— * — — — — ni Gow 363 
1 0 
* | DD — — 
D Pg 
4.4 on 1 2 | 2 
21111 1 Po — 2 
+1101 Ht s 4 7 W= A iS (7 
n M - ' 181 LAN >») 44 
/ LOH 
/ FA 7 — 
il 7 £ _ / | 
\ Wn 
— 0 þ (5 * ＋ = : 
g . 0 = N 
8 © WT _— 5 
7 — a 'S 
— I 
v1 D 
HO RE gc) 1 
= = , \ W 
—— — 
8 \Y =. 
/ D - —_— bo 
= = 2 _ = — — JO W —_— — 
0 — = 2 — — * — — — 


As op 4 2 | 0 
i 2 l W f 4 
— * / 
BOS. Q ) 49 u} M : ill | 8 
2 22 8. e 4 _ 1 / * 1 N- WF. 2— 4 a \ 1h 
v | 4 © 4 — '© N . BD 2 77 5 | A — > A PR 8 5 ; 
2 u * : * 208 . A OG * * WN K 
f 3 w.4 WY 2 by - * | NAS Q 
JD N 8 — — \ 8 * 
| ——— . V 
JW F —_— BSxS. 4 N "A / 
\ W 2 S — 
J * W N N JJ v 


2 r 4 MA \/ 
* — {p* \ \ - & © bel = '# a>.) ng 8 
| AF) Q A p STA | 5) Q@ 
MN Jl 
E A 
N + . N 8 
| 8 | : SS 


—— — — 


Printed for 7. Nicholſon, J. Walthoe, G. Conyers, J. 


THE 
PROCEEDINGS 
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RN 
IN THE CASE OF 
The Moll Reverend Father in GOD 


P15 L L Fil M 


Lord Archbiſhop of CANTERBURY 


And the Right Reverend Fathers in God, 


WILLIAM Lord Biſhop | THOM AS Lord Biſhop 
of St. Aſaph, of Bath and Wells, 
FRANCIS Lord Biſhop THOM AS Lord Biſhop 
of Ely, of Peterberough, and 
JOAN Lord Biſhop of | FONATHAN Lord 
Chicheſter, | Biſhop of Briſtol. 


In the Court of Kings-Bench at Weſtminſter, in Trinity- 
Term in the Fourth Year of the Reign of King 
James the Second, Annoque Dom. 1688. 
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and D. Sprint, T. Ballard, MW. Mears and 
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To his Moſt Illuſtrious Highneſs 
WILLIAM HENRY, 
PRINCE of Orange. 

May it pleaſe Tour Highneſs, 


OW deeply the Deſign was laid, and 
H with what Violence carry'd on, by 


thoſe who lately Steer'd the Helm 


of this State, for the Subverſion of the E- 


ſtabliſh'd Religion and Government of theſe 
Three Kingdoms, is already ſufficiently well 
known to Tour Highneſs. Among the re ſt, 
one of their Chiefeſt Contrivances was, by 
a Malicious and Illegal Proſecution, to have 
extinguiſh'd the Brighteſt Luminaries of the 


Engliſb Church; to the end, that the be- 


nighted People might the more eaſily, after 
that, have been miſ-led into the Pitfals of 


Superſtition and Slavery. 


But as Heaven began their Diſappoint- 
ment, in eluding both at once their Subtil- 
ty and Malice, by the ſpeedy Deliverance 
of the Seven Renowned Sufferers, from the 
Jaws of their Oppreſlors; So the utter Diſ- 
ſolution of their Arbitrary Command, and 
Domineering Power, under the Conduct = 

the 


DEDICATION. 


the ſame Providence, was fully compleat- 
ed, Great $1 R, by Your Deliberative Pru- 
dence, and Undaunted Courage. 

To Your 1/luſtrious Highneſs, therefore, 
the Oblation of theſe Sheets, containing an 
exact Account of the Proſecution and Try- 
al of thoſe Heroick Prelates, is moſt juſtly 
due; as being that, wherein Jour Highneſs 
may, in part, diſcern the Juſtice of the 
Cauſe You have ſo generouſly undertaken ; 
and that it was not without Reaſon, that „ 
the Engliſh Nation ſo loudly implor'd Vou.tr 
timely e A clear Convincement, 
that it was not Ambition, nor the Deſire f 
ſpacious Rule. but a noble and ardent Zeal 
for the moſt Sacred Worſhip of God, which 
rous'd Your Courage to reſcue a Difireſſed 
Land, whoſe Religion, Laws, and Liberties 
were juſt ready to have been overwhelm'd 
with French Tyranny and Romiſh Idolatry. 

Therefore, that the Nation may long 
continue under the Protection of Your 
Glorious Adminiſtration, is the Prayer of, 


Great SI RN, 4 


Tour Highneſ3's moſt Humble, 
Moſt Faithful, and 
Moft Obedient Servants. 


December 13, 1688. 


OT long after the Tryal of his Grace 
the Lord Archbiſhop of Canterbury, 
and the other Six Biſhops, and while the Paſ- 
ſages thereof were freſh in my Memory, I 
peruſed that Copy of this Proceeding and 
> Tryal, which Mr. Ince, their Lordſhips At- 
2 torncy, had cauſed to be taken for their Uſe: 
And I have alſo lately read over the ſame a- 
gain, as intended to be printed by Mr. Baſ- 
pet and Mr. Fox; and I do think it to be a 
very exact and true Copy of the ſaid Pro- 
cceding and Tryal, according to the beſt of 
my Judgment, having been very careful in 
peruſing thercof. 


Toh. Pouel. 


Theſe Peers were preſent on the 15th Day of June, 
1688, when the Lords, the Archbiſhop and Bi- 
ſhops, were brought into Court from the Tower, 
upon the Habeas Corpus, vis. | 3 


Lord Marq. of Hallifax.] Earl of Carliſle. 


Lord Marq. of Worceſter. 
Earl of Shrewsbury, 
Earl of Kent. 

Earl of Bedford. 

Earl of Dorſet. 

Earl of Bullingbrook. 
Earl of Mancheſter. 
Earl of Burlington. 


Lord Vaughan Carbery. 


Earl of Danby. 

Earl of Radnor. 

Earl of Nottingham. 
Lord Viſc. Fauconberge, 
Lord Grey of Ruthyn. 
Lord Paget. 
Lord Chandoys. 


Theſe Peers were preſent on the Day of the Trial, 
being the 29th of Fune, 1688, and the Feaſt of 


St. Peter and St. Paul, 
Lord Marq. of Hallifax. 


Lord Marq. of Worceſter. 


Earl of Shrewsbury, 
Earl of Rent. 
Earl of Bedford. 
Earl of Pembrook. 
Earl of Dorſet. 
Earl of Bullingbrook. 
Earl of Mancheſter. 
Earl of Rivers. 
Earl of Stamford. 
Earl of Carnarvon.” 
Earl of Cheſterfield. 
Earl of Scarſdale. 
Earl of Clarendon. 


Tis poſſible more of the Peers might be preſent 1 : 
both Days, whoſe Names, by reaſon of the Croud, 


could nor be taken. 


| Lord Lumley. 


di ⁊. 


Earl of Danby. CU 
Earl of Suſſex. A 
Earl of Radnor. 

Earl of Nottingham, 

Earl of Abington. 


Lord Viſc. Fauconberge, 
Lord Newport. = 
Lord Grey of Ruthyn. 

Lord Pager. 

Lord Chandoys. 3 

Lord Vaughan Curler. 


Lord Carterot. 


Lord Offulſton, 
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Die Termino Sante Trinitatis 
Amd Regni Jacobi Jecundi Re- 
216, Quarto, In Banco Regis. 


Die Veneris Decimo Quinto Die Junii, 1688. 


Dominus Rex verſus Archiep. Cantuar: & al. 


; 4 * 
* 5 "FI * * 


Sir Robert Wright Lord" 

5 Chief juſtice 8 

3 Mr. Juſtice Holloway > Judges, 
3 Mr. Juſtice Powell | 

Mr. Juſtice Alhhbone 


Hs being the firſt Day of the Term, 
His Majeſty's Attorney-General, (as 

ſoon as the Court of Kings-Bench 
was ſat) moved on the behalf of 
the King for a Habeas Corpus, re- 
ny turnable immediate, directed to the 
# Lieutenant of the Tower, to bring up his Grace 
'the Lord Arch-Biſhop of Canterbury, and the 
E & | Biſhops of Sr. Aſaph, Ely, Chicheſter, Bath and 

Melli, Peterborough, and Briſtol , which was granted. 
I | B And 


—— 


2 The Tryal of the Seven Biſhops. 


And with great diſpatch about Eleven a Clock 
the very ſame Day the Lieutenant returned bis 
Writ, and brought the ſaid Lord Arche Biſhop 
and Biſhops into Court; where being far down 150 
Chairs ſet ior that Purpoſe, Mr. Attorney-Getieral, 
moved the Court, Viz. - 

Mr. Att: Gen, My Lord, I pray that the Writ 
and Retu n may be read, by which my Lords the 


Biſhops are brought birher: 
L. ch. Tuſt, Read the Ferturn 


a 


Clerk ah 10 Return, which in Eik 7 is as 
follows, viz. | 


15 Sir Edward Hales Baronet, Liewtenant of tbe 


Tower of London, named in the Writ to this Sebe- 


dule annext, To our Moſt Serene Lord the King 
i moſt humbly certifie, That before the coming of the 
ſaid Writ, to wit, the Eighth Day of June, in the 
Fourth Tear of the Reign of our Lord James the Se- 
cord, King of England, &c. William Lord Arch- 


Biſhop ot Canterbury, William Lord Biſhop of 


Sr. Aſaph, Francis Lord Biſhop of Ely, John _ 
eimopf of Chicheſter, Thomas Lord” Biſhop 


* IN phe 2 | GIL > ic vr 

KY T8 1 N - 
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Bath and Wells, Thomas Lord Biſhop. of - a 


borou zh, and Jonathan Lord Biſhop of Briſts}, 
mentioned in the aforeſuiil Writ, were committed and 


delivered to, and are retained in my Cuſtody by N 


Jertue of a certain Warrant under the Hands and 


Seals of George Lord Jeffries, Baron f Wem, Lor 


Higb Chance!lor of England, Robert Earl of Sun- 


deriand, Lord Preſi dent of EM] Privy Counct of pur 
Lord the King, Henry Lord Arundel of Warder, 


Keeper f the Privy Seals F our ſaid Lord the Kings | 


William Aarqgueſs of Powis, John Earl of Mul- 


rave, Lord Great Chamberlain of England; Theo- 


philus Earl of Huntington, Henry Earl of Peter- 
420 borougbs 
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0D (V2 | X 155 
borough,, William Earl of Craven, Alexander Ear! 
of Moray, Charles Earl of Middleton, John Earl 
of Melfort, Roger Earl of Caſtlemain, Richard 
Viſcount Preſton, George Lord Dartmouth, Sidney 


Lord Godolphin, Henry Lord Dover, Sir John 
Earnly, Knight, Chancellor of the Exchequer of our 


ſaid Lord the King; Sir Edward Herbert, Knight, 


Chief Fuſtice of the Common Bench of our Lord the 
King, and Sir Nicholas Butler, Knight, Lords of his 
Majeſty's Moſt Honourable Privy Council, to me dire- 


I Hed, the Tenor of which Warrant follows in theſe 


Words, viz. 


1 * THESE ne in his Majeſty's Name, dr br 


„ his Command to require you to take in- 


„ to your Cuſtody the Perſons of William Lord 
2? © Arch-Biſhop of Canterbury, William Lord Biſhop 
of Sr. Aſaph, Francis Lord Biſhop of Ely, John 
2 © Lord Biſhop: of Chicheſter, Thomas Lord Biſhop 
2 © of Bath and Wells, Thomas Lord Biſhop of Pe- 
ce zerborough. and Jonathan Lord Biſhop' of Briſtol, 
23%. For Comtriving, Making and Publiſhing a' Selliti- 
2 © ous Libel in Writing againſt his Majeſty and his Go- 
e vernment, and them ſafely to keep in your Cuſtody 
„ until they ſhall be delivered by due Courſe of 
Law; For which this ſhall be your ſufficient 
„Warrant. At the Council Chamber in Whire- 
„% Hall, this Eighth Day of June, 1688. And 
d this is the Caule of the taking and detaining, & c. 


.Lord (b. Fuft. Well, what do you deſire, Mr. 
Atjovrgey? \@ (+; XA. 3 
ur. Att, Gen. We pray, for the King, that the 


HH Rc<tun miy be filed. 


Lord Ch. Juſt. Let it be filed, 
Ar. Att. Gen. By this Return your Lordſhip 


Joblerves, what it is my Lords the Biſhops were 


B 3 com- 
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committed to the Tower for; it is by Warrant 
from the Council Board, where, when their Lord- 
ſhips appeared, they were not pleaſed to give their 
Recognizances to appear here, as they were re- 
quired by the King to do; and thereupon they 
 were..committed to the Tower, and now come be- 
fore the Court upon this Return of the King's 
Writ of Habeas Corpus; and by the Return it does 
appear, it was for Contriving, Writing, Framing, and 
Publiſhing a Seditious Libel againſt His Majeſty and 
the Government: My Lord, it is our Duty, Who 
are the King's Council, purſuant to our Orders, to 
proſecute ſuch kind of Offences, and when the 
proper time ſhall come for us to open the nature 
of the Offence, your Lordſhips will then judge, 
What reaſon there is for this Proſecution; but in 
the mean time, what we are now to offer to your 
Lordihip is, The Officer of this Court has an In- 
formation againſt his Grace the Archbiſhop of Can= | 
3 the reſt of my Lords the Biſhops, 
which we defire may be read to them, and pray 1 
that they may plead to it, according to the Courſe 
of the Court. 1 der ov : 
Sir Rob. Sawyer. If it pleaſe your Lordſhip, to | 
ſpare us a Word for my Lords the Biſhops. 4 
Ar. Att. Gen. My Lord, we pray for the King 
the Information may be rede. 07, f 
Sir Rob. Sawyer. We deſire to be heard a Word firſt. 
Ar. Soll. Gen. We oppoſe your, ſpeaking any 
thing, till the Information hath been read. 
Sir Rob. Sawyer. But what we have to offer is 
proper before it be read. > u TIUGZ 3001 
Ar. Att. Gen. Y our time is not yet come, Sir Robert. 
Str Rob. Sawyer. Ves, this is our proper time for - 
what we have to ſay, and therefore we move it th 
now, before there be any other proceedings in this th 
matter. 


Ar. 


The Tryal of the Seven Biſhops. 5 


W.. Hl. Gen. It is irregular to move any thing 
yet, pray let the Information be read firſt. h 
Mr. S. Pemberton. If your Lordihip pleaſe to ſpare 


us, we will offer nothing but what is fit for us 


to do. 
Sir Rob. Sawyer. And now is our proper time for it. 
Ar. Holl. Gen. Gentlemen, You do know the 
way of Procecding in ſuch Caſes better than fo, 1 
am ſure; as for you, Sir Robert Sawyer, you have 
often oppos'd any ſuch Motion as irrcgular, and I 
hope the Caſe is not altcr'd, however you may be; 
the courſe of the Court is the ſame. 
Sir Rob. Sewyer. With Submiſſion, if your Lord- 
ſhip pleaſe to ſpare me a Word, that which J 
would move, is, to diſcharge my Lords the Biſhops 
upon this Return, and from.their Commirment up- 
on this Warrant, 5 
Mr. Att. Gen. Surely theſe Gentlemen think to 
have a Liberty above all other People; here is 
an Information, which we pray my Lords the 
Biſhops may hear read, and plead to. 
Mr. Soll. (Jen, Certainly, Sir Rob, Sawyer, you 
would not have done thus half a Year ago. 
Sir Rob, Sawyer. What would nor I have done? 
I move regularly (with Submiſſion) to diſcharge my 
Lords the Biſhops from their Commitment; if 
they are not here legally Impriſoned, now they 
are before your Lordſhips upon this Writ, then 
you will give us leave to move for their Diſcharge, 
before any thing elſe be ſaid to them; and that is 
it we have to ſay, ro demand the Judgment of 
the Court upon this Return, whether we are le- 
gally Imprifoned? _ | 


Ar. Att. Gen. Under Favour, my Lord, neither 


the Court, nor they, are ripe for any Motion of 


this Nature yet. 


B 3 | Ar. 
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ur. S. Pemberton. If we do not move it now, 
it will afcerwards (I fear) be too late. | 

Ar. Soll. Gen, Theſe Gentlemen are very for- 
ward, but certainly they miſtake their time; this 
is a Habeas Corpus that's brought by the King, and 
not by the Priſoners; and therefore they are too 
pap. till they ſce what the King has to ſay to 
them, 

Mr. Att. Gen. Your Lordſhip cannot as yer be 
moved for your Judgment about the Legality of 
this Commitment, becauſe this Writ was granted 
upon our Motion, who are of Council tor the 
King, and upon this Writ they are brought here: 
and what is it we deſire for the King? Certainly 


nothing but what is Regular; we have here an In- 


formation for the King againſt my Lords, and we 
defice they may plead to it. | 
Ar. S. Pemberton. Good my Lord, will you 
pleaſe to hear us a little to this Matter? 

T. C. Fuſt. Brother Pemberton, we will not re- 
fuſe. to hear you by no means, when you ſpeak 
in your proper time, but it is not ſo now; for the 
King is pleaſed, by bis Attorney and Sollicitor, to 
Charge theſe Noble Perſons, my Lords the Bi- 
ſhops, with an Information, and the King's Conn- 


cil call to have that Information read, but you 


will not permit it to be read. 

Ar. S. Pemberton. Pray my Lord ſpare us a word: 
if we are not here as Priſoners regularly before 
your Lordſhip, and are not brought in hy the duc 
Proceſs of the Court, then certainly the King's 
Council, or the Court have no Power, to charge 
s with an laformation; therefore we beg that you 
will hear us to that, in the firſt place, whether 
we are Legally here before you? : 

Ar. Sal. Gen. Thele Gentlemen will have their 
proper time tor ſuch a Motion hereaſter. _ 

F, 


; 
J 
N 
( 
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Mr Pollexfen. No, Mr. Sollcitor, this is, without all 
Queſtion, our only time for it, we ſhall have no 
time aſterwards. 11 : 

Mr. Att. Gen. Yes, you will; for what do we 
who are of Council for the King now ask of the 


Court, but that this Information may be read? 


when that is done, if we move to have my Lords 
the Biſhops plead, then they may move what they 


will; but before we make that Motion, they can- 
not break in upon us with their Motion; and with 


Submiſſion to your Lordihip, whether my Lords 

the Biſhops were duly Committed, is not yet a 

Queſtion. | LY. COLE | 

Mr. Finch. But it is, and this the fitteſt time for it. 
Mr. Soll. Gen. Pray will you hear us quietly what 


we have to fay, and then anſwer us with Reaſon, 


if you can; I think we are in a proper way, bur 
they are not, my Lord; for (as I faid,) my Lords 
the Biſhops are brought by the King's Writ upon 
our Motion for the King, not upon theirs; and 
now we have them here before the Court, We for 
rhe King would charge them with an Informati- 
on; Which Information, that they and the Court 
may know what it is they are charged with, we 


pray it may be read to them by the Clerk; and 


when it is read, let theſe Gentlemen ſay what they 
will for them, they ſhall have their time to ſpeak; 


but certainly chey ought not to obſtruct the King's 


Proceedings, nor oppoſe the Reading of the Infor- 
mation to theſe noble Lords, who are broughc here 


in Cuftody into Court, to this very purpoſe, that 


they may be charged with this Information. 
Mr. S. Pemberton. But we have ſomewhat to ſay, 


before you can come to that, Mr. Sollicitor. 


Ar. Soll. Gen, You ought not to be heard as yet. 
Mr. & Pemberton. Under favour we ou2ht to be 


hard. 


B 4 EEE Sir 


8 The Tryal of the Seven Biſhops. 
Sir Rob. Sawyer. My Lord, Mr. Sollicitor has 


oppoled our being heard, but we now deſire he 


would hear our Anſwer to it, and that which we 
have to ſay, is this, That my Lords the Biſhops 


are not here Regularly in the Court to be charg- 


ed with an Information; and if the Law be nor 
with us in this point, as we doubt not to make 
appear it is, no queſtion but when your Lordſhip 
has heard what we have to ſay, you will give a 
Right Rule in it: My Lord, we ſay, that by the 


Rules of Law, no Man ought to be charged with 


an Information or Indictment, by the Expreſs Sta- 
tute of Edward the Third, unleſs he come into 
Court by Legal Proceſs; that is a ſtanding Rule, 
and the practice of this and all other Courts is pur- 
ſuant to it; Now in this Court you have ſeveral 
Proceſſes that go out of this Court, and he that 
comes as taken by vertu of a Capias, or any At- 


tachment after a Summons, or by Venire in the na- 


ture of a Subpena; I ſay, he that comes in upon 


theſe Proceſſes may be Charged with an Infor- 


mation; but where a Perſon is in Priſon, Com- 
mitted by another Juriſdiction, and another Au- 
thority, than that of this Court; when the Priſo- 
ner is brought here by Habeas Corpus, the firſt 


thing the Court has to do, is to enquire whether 


he be Legally Committed ; to that end the Return 
15 filed, and the Party has leave to make his Ex- 
ceptions to it, as we do in this Caſe. . My Lords 


are brought here upon a Habeas Corpus, the Re- 


turn of which has been read, and now the Re- 


turn is filed, we are proper to move, that my. 
Lords may be diſcharged; for you now ſec what 


they are Committed for, it is for a Miſdemeanor 
in making and publiſhing a Libel, that's the mat- 


ter for which they are Committed; and it ap- 
pears by the Return likewiſe, that they who are 


thus 
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thus Committed are Peers of the Realm, for fo 
my Lords the Biſhops all are, and for a Miſdemean- 
our they ought not by Law to have been Com- 
mitted. | 17 oor ot * 

I. C. F. You go too far now, Sir Robert Sawyer, 
I would willingly hear you whatſoever you have 
to ſay; but then it mult be in its due time. 

Mr. Att. Gen. This very diſcourſe (indeed I 
have heard) has paſs'd up and down the Town for 
Law; we may ſee now whence they had it. 

Mr. Soll. Gen. I know it has heretofore been 
urged by me, but denyed by them who now urge 
it, and I am glad that they now learn of me to 
rack about. 

L. C. J. Look you Gentlemen, do not fall up- 
on one another, but keep to the matter before you 

Mr. S. Pemberton, So we would, my Lord, if 
the King's Coucil would let us; Firſt, we fay, 
we being brought here upon a Return of a Habeas 
Corpus, there was neither at the time of the Com- 
mitment Cauſe to Impriſon us, nor was there by 
the Warrant any Caule to detain us in Priſon ; and 
for thar, beſides what has been hinted at, we 
ſay further, that here it is returned, that we were 
Committed by ſuch and ſuch Perſons, Lords of the 
Privy Council; but the Return doth not fay, that 
it was done by them, as Lords of the Privy Coun- 
cil, which muſt be in Council; for if it be not in 
Council, they have not power to make ſuch a 
Warrant for the Commitment of any Perſon, and 
that we ſtand upon; here is a Return that is not a 
good Return of a Legal Commitment, and there- 
fore we pray my Lords may be diſcharged. 

Mr. Pollexfen, Pray, my Lord, ſpare me a word: 
Thar is the thing we humbly offer to your Lord- 
ſhips Conſideration z and under Favour, I think 
wc are proper both as to the Matter, and as to the 

| Time; 
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Time; the Return is now filed before you: if by 
this Return there appears to have been ſuch a 
- Cauſc to commit theſe Lords to Priſon as is legal, 
then we acknowledge they may in a legal Courſe 
be brought to anſwer for their Offence; but, with 
Submiſſion, it appears not, by any thing thar-is in 
this Return, that my Lords the Biſhops were com- 
mitted by the Order of the Privy-Council. ' All 
that is ſaid is, That they were committed by my 
Lord Chancellor, and thoſe other Perſons named, 
Lords of the Privy-Council; which we conccive 
is not a good Return; for they can do nothing as 
Lords of the Privy- Council, except only as they 
are in Council, and by Order made in Council; 
except that do appear, they have no Power to com- 
mit. Then take the Caſe to be ſo; here is a Man 
committed by one that has no Authority to com- 
mit him, and he is brought by Habeas Corpus into 


this Court, what ſhall the Court do with him? 


Shall they charge him with an Information? No, 
it does appear that he was never in Cuſtody, but 
under a Commitment by thoſe Who had no legal 
- Power to commit him; and therefore he muſt be 
diſcharged; and that we pray for my Lords the 
Biſhops. What the King's Council may have to 
ſay to them afterwards, by way of Inſormation or 
otherwiſe, they muſt take the regular Methods of 
the Law to bring my Lords the Bithops to anſwer ; 
but as the Cafc ſtands here before you, upon this 
Return, it docs appear, they had no Authority to 
commit them, by whoſe Warrant they were com- 


mitted; and therefore this Court has nothing to do 


but to diſcharge them. | AINMILINDD 
Ar. Finch. I beg your Lordſhip's leave to ſay 
one word further on the ſame ſide: I think, with 
humble Submiſſion, this is the moſt proper time 
for us to make this Motion, for here is a Habeas 
Chr piss 
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Corpus returned, this Return is filed, and then the 
King's Council move to charge my Lords the Bi- 


ſhops with an Information: I hat Motion of theirs 


(we ſay) is too ſoon, unleſs my Lords are here in 
Court, 1 mean legally in Court; for no Man is in 
Court ſo as to be liable to be charged with an In- 
dictment or Information, that is not brought into 
Court by legal Proceſs, or as a Priſoner upon a le- 
gal Commitment; then, my Lord, with humble 
Submiſſion, we fay, that it doth appear by this 
Return that my Lords the Biſhops are not here le- 
gally in Court, becauſe: this Commitment of theirs 


was not a legal Commitment. And two Objecti- 


ons we have to it; the one is, That the Perſons 
committing had no Authority to commit; for the 


Return ſays, that it was by vertue of a Warrant 


under the Hands of ſuch and ſuch, being Lords of 
the Council, and they (we ſay) have no Authority 
to do this: The other Objection is, That the Fact 
ſor which they were committed, they ought not 
to have been impriſoned for; the Fact charged up- 
on them is in the nature of it a bare Miſdemeanour, 
and for ſuch a Fact it is the Right of my Lords the 
Bifnops (as Peers of the Realm) that they ought 
to be ſerved with the uſual Proceſs of 'Sulpona, and 


not to be committed to Priſon. Theſe are the two 


Objections that we have to this Return, and this 
is (under favour) the proper time for us to make 
this Obje tion, before the King's Council can 
charge my Lords the Biſnops with an Information. 

L. Ch, Tuft. What ſay you to it, Mr. Attorney? 


Mr. Art. Cen. With ſubmiſſion, my Lord, theſe 


Gentlemen have out of courſe and prepoſterouſly 


let themſelves into this Diſcourſe, and when all is 
done, we mult recur to that which we moved to 
your Lordſhip before, to deſire that your Lordſhip 
would order the {oformation to be read, and when 


We 


: 
: 
j 
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we call my Lords to plead to the Information, then 
will be their proper time to make this Objection; 


for tis a ſtrange thing certainly for Men to make 


Ohjections before they know what it is they are 
charged with. They ſay, the ground of their Mo- 
tion is, becauſe my Eords the 'Biſhops are here in 
Court upon the Return of an Habeas Corpus, and 
therefore they come in upon a Commitment (as 
they ſay) for that which they ought not to be com- 
mitted for at all, and we cannot charge them un- 


leſs they be properly in Court. Now for that it is 


true, if that Commitment of theirs were the on- 
ly thing that was here before the Court, then the 
Court would, if that Commitment were ille- 


gal, diſcharge them of that; but when a man is 
preſent here in Court, brought into Court, let him 


come how he will, he is not to have any longer 
time than that Inſtant to appear to, and be charged 
with the Information. Tis true, upon a Subpena, 
which is in the Nature of a Summons, there a 
Man hath (as it were) an Eſſoyn, and may make 
his Excuſe, and he ſhall have time; but when he 
is preſent in Court, either as a Perſon priviſeged, 
as an Officer, or as a Priſoner, he ſhall be charged 
preſently; and theſe Gentlemen are not to let 
themſelves into Invectives againſt the Commitment, 
thereby to keep off their being charged with the 


Information. Beſides that, it is ſtrange theſe Gen- 


tlemen ſhould know the Privilege of my Lords the 
Biſhops as Peers, better than all the Lords of the 
Council, who are moſt of them rhemſelves Peers; 
and they that make the Objection ſhould have con- 
ſidered, whether theſe Lords that made the Com- 
mitment did noc think themſelves concerned in all 


noble Lords. 


the Privileges of Peerage as well as theſe feren 
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Sir Rob, Sawyer. Is that an Anſwer to our Obje- 
Gion, Mr. Atrorney? 

M. Att. Gen. ] lay, it is a ſtrange Objection, and 
L anſwer, tis out of due time; for this we ſay, that 
my Lords the Biſhops being now here in Court as 
Priſoners, upon a Commitment, and we deſiring to 
charge them. with an Information, you are not to 
examine the matter of their Commitment, and 
therefore I do inſiſt upon it that the Information 
ſhould be read, and then you will conſider whether 
they are not bound to plead to it. 

M. Finch. My Lord, I hope Mr. Attorney-Gene- 
ral will not think legal Objections to be Invectives. 

Mr. Att. Gen. Truly I know not what you call 


legal Objections; I do not think yours are ſo, nor 


do I hab legal Objections are Invectives; but I 
uſed that Expreſſion as very proper for what you 
Ae againſt the Commitment. 

6. 7. Nay, Gentlemen, don't quarrel about 


Ar. Finch. My Lord, we would not willingly 
have Words given us to quarrel at. 

Ar. Holl. Gen. My Lord, the Queſtion is, Whe- 
ther we are in the right Method of Practice, as to 
the Courſe of the Court, or they? It may be theſe 
Gentlemen think to make us angry, and take Ad- 
vantage of our being in a Paſſion. 

Mr. Finch. Mr. Sollicitor, we deſire to have our 
Objections anſwered. 

Mr. Soll. Gen. Nay, if you begin to be angry, 


_ Gentlemen, we can be angry too. 


L. C. F. 1 would have neither of you be angry. 
Mr. Soll. Gen. It ſeems they would have an An- 


| ſwer to their Objections, but will not ſuffer us to 


give it; they would firſt examine whether my Lords 


the Biſhops have been duly committed; that (we 


lay) is not to be done by the Court as yet: Your 
Lord- 
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' Lordſhip ſees they are actually in Cuſtody, by a 
Commitment of the Lords of the Council, that ap- 


pears by the Return before your Lordſhip, and tor 
what they were committed, what do we now pray 
for the King? Firſt, we move for a Habeas Corpus, 
then that this Information may be read, and all is 


in order to bring this Fact (for which they were 
committed) to a Tryal. *Tis ſaid upon the Return, 


they were ſent to the Tower for contriving, wri- 


ting, and publiſhing a ſeditious Libel againſt the 


King's Perſon and Government, which (I think) 
is Crime enough for a Man to deferye to be com- 
mitted for. They would have you to diſcharge 
theſe Lords from this Commitment, (the Return, 
as they ſay, being not legal) before the Informati- 
on be read: But we think their Motion is irregular, 
for here is a Crime charged in the Commitment, 
and upon that Commitment they are here now as 
Criminals before your Lordſhip; and Mr. Attorney 
has exhibited an Information for the King, which 
is in the Nature of a Declaration at the King's Suit; 
and that in this Court, which is the ſupreme Court 
now in being for the Tryal of Matters of this Na- 
ture. We will come to that Queſtion, whether 


they were legally committed, when there is a pro- 


per time for it; but now we find my Lords the Bi- 
hops in Court upon a Commitment for a great 
Crime; U repeat it again. It is for contriving, wri- 


ting, and publiſhing a ſeditious Libel againſt the 
King's Perſon and againſt the King's Government; 

and whether the King's Council ſhall not have 
leave to make out this Charge by an Information, 
ſure can be no Queſtion at all in this Coutt. I hear 
them mention the Statute of Edward the Third; 
but that is not at all to the purpoſe; that is but 
what was offered in another Caſe that may be re- 


membered, and offered by way of Plea, aud preſ- 
. | ſed 


Lordſhip 
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ſed with a great deal of Earneſtneſs, but rejected 
by the Court; and now, what could not be recei- 
ved then by way of Plea, theſe Gentlemen would 
by their Importunity have you receive by way of 
Parole at the Bar. 1 ſuppoſe the Deſign is to enter- 
tain this great Auditory with an Harangue, and 
think to perſwade the weak Men of the World, 
(for the wiſe are not to be impoſed upon) that they 
are in the Right and we in the Wrong; under 
Favour, my Lord, we are in the Right for the 
King. We deſire this Information may be read, 
and Jet them plead what by Law they can to it, ac- 
cording, to the Courſe of the Court; but that which 
they now urge is untimely, and out of Courſe. 

Sir Rob. Sawyer. Mo Lord, we offer this to your 


Ar. Att. Gen. Why, Gentlemen, you have been 


heard before your time already. 


Mr. S. Pemberton. Pray, my Lord, give us leave 
to anſwer what the King's Council have objected. 
L. C. F. The King's Council have anſwered your 
Objections, and we muſt not permit vying and re- 
vying upon one another. If you have no more to 
ſay, but only as to the Matters that have been ur- 


ged, you have been heard to it on both ſides al- 


ready. I | | 
Mr. S. Pemberton. I would, if you pleaſe, an- 

ſwer what has been objected by the King's Coun- 

ci], and ſtate the Caſe aright. if | | 
Mr. Fuſt. Allybone. Brother Pemberton, I do not 


apprehend that the Objection you make againſt this 


Commitment has any weight in it. The Objecti- 
on (as I take it) is this, that theſe Lords were not 
legally committed, becauſe they were committed 
(ays the Return) by ſuch and fuch Lords of the 
Council particularly named, and it does not ſpecific 
them to be united in the Privy- Council. Now 

£9 truly, 
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truly, with me that ſeems to have no weight at all 
and I will tell you why. If my Lord Chief Fuſtice 
do commit any Perſon, and fer his Name to the 
Warrant, he does not uſe to add to his Name Lord 
Chief Juſtice, but he is known to be ſo without 
that Addition; and would you have a different Re- 
turn from the Lieutenant of the 'Tower to a Habeas 
Corpus, than the Warrant it felt will juſtify ? The 
Lords do not uſe to write themſelves Privy-Coun- 
ſellors, they are known to be ſo; as well as a Judge, 
who only writes his Name, and does not uſe to 
make the addition of his Office. | 
Sir Rob. Samyer. Pray, my Lord, give me leave 
to be heard to this. 1 think truly it is a weighty 
Objcction ; for, under Favour, we ſay, it muſt up- 


on the Return here appear that they were legally 


committed, before you can charge them with an 
Information. I do not take Exceptions to the War- 
rant, becauſe it is ſubſcribed by ſuch Lords, and 
they do not write themſelves Lords of the Coun- 
cil, they need not do that, and the Return has a- 
verred that they are ſo; but the Return ought to 
have been, that it was by Order of the Privy- 
Council, and fo it muſt be, if they would ſhew my 
Lords to be legally committed, that they were com- 
mitted by Order of the Privy- Council, and not by 
ſuch and ſuch particular Perſons, Lords of the Pri- 
vy-Council. So in the Caſe put by Mr. Juſtice Al- 
Hybone, of a Commitment by your Lordſhip, or a- 
ny of the Judges, it muſt be returned to be by ſuch 
a Warrant, by ſuch a one Chief Fuſtice, for that 
ſhews the Authority of the Perſon committing ; 
and then your Lordſhip's Name to it indeed is e- 
nough, without the Addition: But if it does not 
appear by the Return that there was ſufficient Au- 
thority in the Perſon to commit, your Lordſhip can- 
not take it to be a legal Commitment, But now Tu 

| this 
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this Caſe they could have no Authority to commit 
but in Council, and this Return ſeems to make it 
done by them as particular Perſons, and that's not 
a good Return (with your Lordſhip's favour) up- 
on which theſe Revercnd and Noble Lords can be 
. detained in Priſon. But what do they on the o- 
ther ſide ſay to this? Why, we ſhall be heard to 
it anon : But, my Lord, they very well know it 
would be too late for that Effect which we deſire 
of our Motion, and therefore we lay the Objecti- 
ons before you now in its proper time (tay we) you 
ought not to read any Information againſt us, be- 
cauſe we are not legally here before the Court 
and ſure, that which was faid by the King's Coun- 
cil, that your Lordſhip may charge any one that 
you find here in Court, which way ſoever he comes 
in, cannot be legal. | 

Mr. Att. Gen, Who ever ſaid ſo? 
Sir Rob. Sawyer, I apprehended you ſaid fo, Mr. 
Atterney, or elſe you ſaid nothing. 

Mr. Att. Gen. Sir Robert Sawyer, you of that 
ſide have a way of letting your ſelves in to ſay the 
ſame things over and over again, and of making us 
to ſay what you pleaſe. | 

Sir Rob. Sawyer, Truly IT did apprehend you laid 
down that for Doctrine, which I thought a very 
ſtrange one; for we ſay, with your Lordſhip's fa- 
vour, he that is in Court without a legal Proceſs, is 
not in Court fo as to be charged with an Informa- 
tion. 
S. Pemberton. My Lord, it is not the Body he- 
ing found here that intitles the Court to proceed 
upon it, but the Perſon accuſed is to be brought 
in by legal Proceſs: Then if we be not here by 
legal Proceſs, the Information cannot be charged 
upon us; and if we ſuffer it to be read, it will be 
too late for us to make = Objcction, 

L. 
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IL. c. J. That you have all faid over and overs 
20d they have given it an Anſwer. 

Ar. Att. Gen. Pray, Mr. Serjeant, will you make 
an end? you have repeated your Objection over and 
over, I know not how often, and will never be 
contented with our Anſwer. 
Ar. Fuſt, Allybone. Sir Rob. Sawyer, that which 
you ſaid in anſwer to the Caſe I put, methinks does 
not anſwer it: For if the Return be as good, that 
ir was by a Warrant from ſuch an one, Lord Chief 
Juſtice; as if my Lord Chief Fuſtice had added the 
Title of his Office to his own Name when he ſub- 
ſcribed the Warrant; then this Return, That this 
was done by ſuch and ſuch Lords of the Council, 
muſt be as good as it they had added that to cheir 
own Names. 

Sir Reb. Sawyer, That is not our Ob; eKian. 77 
Mr. Att. Gen. Your Objection has been heard 
1 anſwered; we pray the Leben may be 
rca 

Mr. Serj. Pemberton. No, we are not come to 
that yer. 

Mr. F. Allybone. Pray, would you have an Aver- 
ment by the Lieutenant of the Tower, in his Re- 
turn to an Habeas Corpus, that it was done by them 
in the Council- Chamber? ; 
Ur. Finch. My Lord, the Difference is this; with 4 
Submiſſion; a Commitment by Sir Robert Wright, 7 
Chief Juſtice, is a good Commitment, and a Ke- 4 
turn of that Nature were a good Return, becauſe 4 
he is Chief Juſtice all over England, and hath Au- 

- thority to commit wherever he is; but a Commit- 
ment by ſueh an one, or ſuch and ſuch Lords of 
the Privy-Council, cannot be a good Return of a 
Commitment, becauſe, though they be Lords of 
the Council, yet neither ſingle, or apart, nor 211 
together have to do ſuch an Act, un- 
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leſs they be aſſembled in the Privy-Council; there 
their Authority is circumſeribed: So that that muſt 
needs be a great Difference between a Commit 
ment made by a Judge, who is always, ſo, and a 
Commitment by a Lord, or ſo many Lords, by the 
Name of Lords of the Privy-Council, who carry 
not their Authority about with them, but are li- 
mited to their Aſſembly in Council. , 
Mr. J. Allybone, Mr. Finch, indeed your Obje- 
ction is worth ſomething, if my Lord Chief Ju- 
ſtice could not act but as under the character of 
Chief Juſtice; for you are now arguing, that theſe 
Lords could not do this Act, but as Lords of rhe 
Council in Council: The ſame (lay J) may be ſaid 
of a Commitment by the Lord Chief Juſtice; be 
cannot do it but under the Formality of his Autho- 
rity, as he is Chief Juſtice, unleſs you will make 


it impoſſible for him to do any thing but as Chief 


Juſtice, or unleſs you make it impoſſible to ſeparate 
his Perſon from his Authority. 
Mr. Finch. But, Sir, the Difference lies here; 
the Authority of the one is general and univerſal, 
and goeth with him wherever he goes; the other's 
Authority is limited to a particular Sphere. 
Mr. J. Allybone. Why, would you have it aver- 
red, That they did it being aſſembled in Council? 
Mr. Finch. Under favour, they cannot juſtify a- 
ny thing that was done by them as Lords of the 
Council, but in the Privy-Council. i 
Ar. F. Powel. Truly, my Lord, for my part, I 
think there is no ſuch great neceſſity of haſte in 
this Matter: Here are Exceptions taken to this 
Return; and the Matter tranſacted now before us 
appears to me to be of very great weight, perad- 


vem ute a greater or a weightier has nat been agi- 


tated in this Place in any Age. It concerns theſe 
Noble and Reverend Lords in point of Liberty, it 
n | Comes 
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comes ſuddenly upon us; and therefore, my Lord, 
I think it very fit we ſhould conſider a little bf 
this Matter, and conſult the Precedents of Re- 


turns, how they are; for there are multitudes of 


Returns of Writs of Habeas Corpus in this Court 
therefore it were requiſite that we did conſult the 
Forms of other Returns, and how the Precedents, 
as to this Matter, have always been : It they are 
according as this is, then all is well; bur it they 


be otherwiſe, it is fit we ſhould keep to the uſual 


Forms. 


L. C. 3. | What's your Opinion of it, Brother 


Allhbone ? 
ah. J. Allybone. I am till of the ſume Mind I 


was, my Lord, That he could make no Return, 
butichis Return he has made; and it his Warrant 
waS*ihſufficient upon this Account, that theſe par- 
ticular Perſons, Lords of the Privy-Council, did 
this Act without ſaying that they did it in Privy- 
Council, then 'tis not his Return that could mend 
it: And. truly I do not know that there does need 
any Precedent for this; for every one knows where 
the Lords of the Council are; and tis a ſufficient 
Averment, this, that is in the Return. 

Mr. Pollexſen. They are Lords of the Council e- 
very where, but they do not act as Lords of the 
Council any where but in Council. 

Mr. J. Alhy bone. So my Lord Chief Juſtice is 
Chief Juſtice every where. 

Mr. Finch. And he can do judicial Acts, as ſuch, 


every where; but the Lords of the Council can- 


not act ee eee, | 
Mr. J. Ailybane. Nor is it to be preſumed that 


they did do it. 


Mr. Finch. It is not a Preſumption. that is to 
make "Pp png. in this Caſe z but the, Queſtion is, 


Whe- 
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whether here be a legal Retyrn of a legal Com- 
mirment ?. | | BS 

Mr. J. Allybone. Such publick Perſons, in ſuch 
publick Acts, can never be preſumed to act in their 
ſeparate private Capacities, | 

Mr. Finch. Bur, wie h Submiſhon, your Lord- 
ſhip can judge only what is before you in this Re- 
turn, whether it be a good Return, and whether 
here be a good Authority aſſerted in the Perſons 
that did commit my Lords tie Biſhops, 

L. C. J. "Fraly, as to this Objection and Exce- 

tion that has been made by them, I have conſi- 
dered of it, and what has been faid on all ſides, 
and I think 'tis the uſual way of Commitment; I 
never faw any other; all the Warrants that ever I 


ſaw are of this Form; if there were any Prece- 


dents, they ſhould be ſhewn of that fide. 


Sir Robert Sawyer. There are multitudes of Pre- 
cedents otherwiſe, and none of this Form. 


I. C. J. I confels, tis a Caſe. of great Weight, 
and the Perſons concerned are of great Honour 


and Value; and I would be as willing as any body 


to teſtifie my Reſpects and! Regards to my Lords 
the Biſhops, if I could ſee any thing in it worth 


conſidering of. | 
Mr. Holl. Gen. There's no Colour for it, if they 


do but look upon the Statute of the 16th and 17th. 


of che late King, which arraigns the Proceedings 
of his Privy- Council; that tells you what things 
belong to the Cognizance of the Privy-Council, 
and what not; and there you have all the Diſtin- 
ctions about Commitments by the King and Coun- 
cil, and by the Lords of the Council: And that 


Act will ſhew that this is a Commitment accord- 


ing to the uſual Form. They know very well what 
the common Style of the Orders and Commit- 


ments of Council is, as in other Places, and other 
6 3 Com- 


ky 
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Commitments; By ſuch an one, Chief Juſtice, that 
is the Style that is very well known for ſuch War- 
rants: So a Commitment by ſuch and ſuch, naming 
them particularly, Lords | F the" Council, "that's an 

Order made by the Lords in Council; and that Sta- 
tute diſtinguiſnes between Commitments of one ſort 
and the other; and it does it, becauſe ſometimes 


Warrants run in one Form, and ſometimes in ano- 


ther; but they all come within the Direction of 
that Statute. My Lord, we are in a plain Caſe; 
my Lords the Biſhops come regularly before you, 
upon a Commitment by the Council; and therefore 
* roy! they may be charged with this laben 
1 On. 
Sir Rob. Sawyer. Pray, will your Lordſhip give 
us leave to have thar Statute look'd into, which 
Mr. Sollicitor ſpeaks of, and then we ſhall ſee whe- 
ther it be to his purpoſe. 

L. C. J. Let the Statute be read. 

Mr. Soll. Gen. It it be Keeble's Book, it is he 
16th, of Charles the Firſt ; if it be the old, Book, 
it is the 16th and 17th of Car. towards the End. 
. »» Clerk reads. Pꝛovided always, and be it 
enaied, that this Af, and the ſeveral Clauſes 
| therein contained, ſhall be taken and erpound⸗ 
ed to extend only to the Court ol Star- 
Chamber; and to the land Court holden be: 
foe the Pꝛeſident and Council in the Mar 
ches of Wales, and befoze the Preſident and 
Cauncil in the Moꝛzthern parts. 
A,. Soll. Gen lt is the Paragraph before that. 
Clerk reads. And be it alid pꝛovided and 
enatted, That if any perſon ſhall Hereaftcr be 
| Committed, Reffrained of his Liberty, o: 
utter Impuitanment, by the Oꝛder and De⸗ 
crec 
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cree 0f any ſuch Court of Star-Chamber, 02 
other Court afo2eſain. now, 02 at any time 
hereafter, Having, 02 pꝛetending to have the 
ſame, 92 lite Jurtsdicion, Power, 02 Autho- 
rity fo commit, 02 tinpulon, as afo2eſaid; 02 
by the Command 0? Narrant of the King's 
Najeſty, His peirs 02 Succeſſoꝛs, in their 
own Perſons, oꝛ by rhe Command oz Mar⸗ 
rant of the Council. Board, 02 of any of the 
Lords, 02 others of His Majeſty" 8 Pub- 
Counctl, that in every ſuch Cale, every per⸗ 
ſon ſo Committed, Reftratned of his Liber- 
ty, oꝛ ſuffering Jmprifonment, upon de⸗ 


mand —— 
Mir. Soll. Gen. That is all: Your Lordſhips ſees 
theſe ſeveral Diſtinctions of the Style of Commit- 


ment. 
Mr. Att, Gen. Now, pray favour us a little: 


My Lord, I think theſe Gentlemen will not deny 
but that the Lords of the Council can commit. I 


mult confeſs, they ask that which was pretty rea- 
ſonable, if the Caſe was as they would make it; 


they would have my Lords the Biſhops diſcharged, 


becuſe there is not a Return of a good Commir- 
ment, and that ſtands upon this preſumption, that 
what is here ſaid to be done by all theſe Lords, at 
the end, of whoſe Names this is added, Lords of 


the Privy- Council, was done by them our 'of Coun- 


cil, which, I ſuppoſe, your Lordſhip will not pre- 
ſume, but will take it, that they did this as Lords 
cf the Council in Council; and no Man can ſay, 


0 bur the Lords in Council can commit. 
Ar. Soll. Gen. You may as well preſume upon a 
| W arrant Kade by my Lord OE in dau it 


/ , Is 
& 4 


is 15 


R not fai whe he did ity and therefore he did 
it in Scotland. 

Ar. Att. Gen. I fay again, unleſs your Lordihip 
will preſume that which is not to be preſumed, 
this muſt needs be a very good Return, 

Ar. Juſt. Ally bone. Truly (as Mr. Sollicitor ſays) 
you may as well deſire us to preſume, that my Lord 
Chief Fuſtice would commit a Man in Ireland or 
Scotland, I can ſee no imaginable difference. 

Mr. Finch. My Lord, That which we pray, is, 
not that your Lordſhip would preſume, but that 


you would not preſume, but take the Return as 


tis before you; and then ſee whether it can be 
thought to be a Commitment by the Lords in 
Council? 

Mr. S Pemberton. Pray my Lords ſpare us a lit- 
tle in this matter: Here has been the Clauſe of a 
Statute read to you, from whence Mr. Sollicitor 
would conclude, chat all Commitments by ſeveral 
ſorts of Perſons there named, are legal; or elſe the 
Enumeration of the ſeveral ſorts of Commitments 
fiznifies nothing ro this purpoſe. But I pray your 
Lordſhip would conſider this, that the very ſcope 
and end of that Act of Parliament is, to relieve a- 
gainſt illegal Commitments and Oppreſſions; then 
the ſeveral Commitments therein named, can ne- 
ver all be called legal; ſo that that Genifies no- 


thing to our purpoſe. My Lord, they tell us we 
ſtand upon Preſumption, no, we do not ſoz we 
ſay your Lordſhip cughr not to preſume the One 


or the other, but to judge upon What is before 
you, but here is nothing before vou but this Re- 
turn of a Commitment of theſe Noble Perſons, my 


Lord the Archbiſhop of Canterbury, and the rett 


of the Biſhops, which is ſaid to be by theſe par- 
ticular Lords. Now if your Lordſhip will cleaſs 


to give us time to lool into it, (for this is an Ex- 


ception 


5 S * L » #7 
agony” ND aan . 


* 
£54 wa r 8 2 $ * 1 82 Is Rs 
* 


— ee 

* — ä 

© * +.) Yo 

; £ . 

A tO _—_ 

8 Th, *. 5 . i DE 3 5 

x2 Yay Fo 3 2 « AR 133 ö "HER 

S e * * 0 


r 75 * 2 82 1 
e ; 8 
* 


ception we take at the Bar upon hearing the Re- 


turn read) we would ſhew the conſtant way has 
been quite otherwiſe than this Return makes it; 
therefore we deſire leave to ſatis fie your Lordſhip 
concerning the uſual Form of Precedents, and thereby 
it will appear, that it ought to have been, that 
they were committed by Order of the Privy Coun- 
cil, and then he ſhould have fer forth the War- 
rant it ſelf, which would have ſhewn the Names 
of the Privy Councellours, and he needed not to 


have pur their Names in the Return as the parti- 


cular Perſons that committed them; but now my 
Lord, this does not appear to be an Order made 
in Council, as it ought to be, and the Return is 
that which is before you, and you are to judge on- 


ly upon what is before you. 


I. C. Juſt. So we do. 1 
Mr. Juſtice Allybone. Pray, Sir Robert Sawyer, 

would the Saying of a Governour of the Tower in 

his Return to a Writ of Habeas Corpus alter the 


Nature of the Commitment? 
Ar. Att. Gen. My Lord, we are in your Lordſhip? 
Judgmenr. 


Mr. Juſt. Allybone. I ſay, Brother Pemberton, 
would any collateral Saying of the Lieutenant of 
the Tower alter the Nature of the thing, his Re- 
turn in this Caſe is only an Inducement to the 
Warrant of Commitment, and his ſaying one way or 
t'other would neither vitiate nor mend the Com- 
mitment. 1 | | 

Mr. Soll. Gen. Your Lordſhip cannot take Notice 
ot the Commitment but from the Warrant. 

Mr. Pollexfen. The Return is the Fact upon 
which you are to judge. 7 

Mr. Fuſt. Powel. Certainly we muſt judge of the 
Record, and nothing elſe, and the Return is the Re- 
cord now, being filed. 12 * 
"OE + Go uſt, 
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L. C. Juſt. The Return is as certain, I think, as 


can be. | 
Mr. Soll. Gen. By the Return it appears, the 


| Biſhops were committed by the Warrant of ſuch 


and ſuch Lords of the Council, and that which is 
before you now is, whether you will not intend it 
to be done by them in Council. 
Mr. Fuſt. Powel. We can intend nothing, but 
muſt take the Return as 'tis. 


L. C. Fuſt. The Warrant is good enough, I think 


truly, and fo is the Return. 3 Ea 
Mr. Pollexfen. I think in all the Habeas Corpus's 


that have been ſince the King's return, of Perſons 


committed by the Council, the Returns have been 
quite otherwiſe than this Return is; we do all pret- 
ty well agree (for ought 1 can perceive) in theſe 
two things; we do not deny but the Council 
Board has Power to commit, they on the other 


| ide do not affirm, that the Lords of the Coun- 


cil can commit out of Council. : 
Mr. Att. Gen. Yes, they may, as Juſtices of the 


Peace. | 
Ar. Pollexſen. That is not pretended to be fo 


here. 


L. C. Juſt. No, no, that is not the Caſe. 
Ar. Pullexfen. Then, my Lord, with Submiſſion, 
T will compare it to any thing elſe of this Nature. 
I deny not but that the Council may commit, but 


the Queſtion is, whether this Return of their Com- 


mitment be right; Suppoſe there ſhould, be a, Re- 
turn to a Habeas Corpus, that ſuch a one was com- 


mited by Sir Robert Mrigbt, and three others by 
Name, Juſtices of this Court, ſor a Contempt, with- 


out ſaying, that it was done in Court, this would 


be an ill Return; although they had power in 


Court to commit for a Contempt, yet it muſt, ap- 
pear, that it was done in Court, or it cannot be 2 
0 | | | good 
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good Return. If I had thought or foreſeen that ſuch 
a Return would have been made, I could caſily 
have made out our Objection, but we could not 


foretell what they would return, and therefore we 


can only make this Objection now upon the hear- 
ing of it read. In all the Debates that have been 
heretofore in the Great Caſe of the Habeas Corpus 
concerning my Lord Hollis, and thoſe other Gen- 


tlemen who were in Priſon upon Commitments 


by the Privy Council, the Returns are, that they 
were committed by Order of the Privy Council, 
as near as I can remember; I will not take it up- 
on me to be poſitive in it, but I believe if your 
Lordſhip thought fit to give us a ſhort time to 
look into it, we ſhould be plainly able to thew 
you, that all the Returns of Commitments of this 
Nature, are ſaid to be by Order of the Council- 


Board, and never any of them naming the Lords, 


for that may be true, and yet not a Legal Com- 
mitment. 

L. C. Juſt, Jhave ſeen ſeveral Precedents of Com- 
mitments in this Form, and if you make no Ex- 
ception to the Warrant, you can make no Excepti- 
on to the Return, becauſe that only ſets forth the 
Warrant. c 88 

Mr. Pollexfen. The Commitment you are to judge 
of, is upon the Return, with Submiſhon, and ſup- 
poling the Warrant to be right and good, yet the 
Return is nor Legal. | 

Mr. Att. Gen. We iy, in common Underſtand- 


ing, it cannot be but a Commitment in Council. 


Mr. S. pemberton. But common Unaerſtanding and 

legal Underſtanding are two things, and we pray 
the Judgment of che Court. | Io. 
Me. Soll. Gen. And fo do we, my Lord, and 
pray your Rule in it. 


Ar. 
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Mr. Juſt. Allibone. You may by the ſame Reaſon 
ſay, that upon all Commitments by Warrant from 
uſtices of the Peace, that the Commitment was 
out of the County, if the Party does not alledge 
in the Warrant or Return, that the Commitment 
was in the County. Tis an Objection that would 
put us upon preſuming, what we have no reaſon 
to preſume. 

TL. C. Juſt. If you would have our Opinion, let 

my Brothers declare theirs, I will ſoon tell you 


—_ * 


Mr. Att. Gen. So that the Return 57. they 
were committed by vertue of a Warrant of ſuch 
and ſuch by Name, Lords of the Council; and 
whether this be a Warrant of the Council is the 
Queſtion, and we think it is plain enough that tis 


a good Return. 
Mr. F. Powell. I have given you my thoughts al- 


ready, I think we ought to conſult Precedents in a 


Caſe of this Weight and Nature; and truly I will 
not take upon me to ſay whether it he a good Re- 
turn or not a good Return, without looking i into 
Precedents. 

Mr. F. Allybone. For my own part, it does not 
ſtick at all with me, for the Reaſons ! gave before. 
When any Man that has an Authority to commer, 
does commit a Perſon to an inferior Officer, and 


that Officer has an Habeas Corpus brought to him, ; | 


it is enough for him to return his Warrant, by“ 
which the Party was committed, and whatſoever 
he ſays by the bye, cannot have any Influence one 
way or other to alter the Nature of the thing. Now 
unleſs you would make every Man that is a Juſtice 
of the Peace write his Name and ſtile himſelf Ju- 


ftice of the Peace, this muſt be a good Commit- 
ment. 


Ar. J. Holloway, Pray let the Return be read a 85 
gain. (Which was done.) 
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ment. Every Commitment ſhall be preſumed to 
be purſuant to the Power of the Perſon commir- 
ring; and I am ſure, take theſe Lords ſeparately, 
and they had no Power 20 commit, and conſequent- 
ly ſuch a Warrant would be no Authority to the 
Lieutenant of the Tower to reccive them: But 
when they ſend ſuch a Warrant as this, we ſhall 
preſume it to be according to the Power they have, 
and not according to the Power they have not; 
this Warrant is returned by the Officer, and I can- 
not but preſume that it is all very well. 11 

Mr, Juſt, Holloway. My Lords, I am very deſi- 
rous and willing your Lordſhips ſhould have all the 
Right and Juſtice done you that can be, and by 
the Grace of God, I will endeayour it all I can: 
I ſee in this Cæſe it is agreed on both ſides, that 
the Council have a power to commit, and the 
Commitment 1s here certified in the words of the 
Warrant, and the Lieutenant has made his Re- 
turn, that they were committed by vertue of this 
Warrant; If the Lieutenant of the Tower had re- 
turned any. other Commitment, you would have 
blamed him for a falſe Return; but now you find 
fault with his Return, becauſe he does not ſay, 
the Warrant was made by the Lords of the Coun- 
cil, and in Council; That is a thing ſo notoriouſ- 
ly known to all the Kingdom, that my Lords 
were ſent to the Tower by the Council, that no 
Body doubts it; and being thus ſent by this War- 
rant, I do not ſee but that this is a very good Re- 
turn, and my Judgment is, that the Intormation 
ought to be rea. 10 

L. C. Juſt. I told you in the beginning, after 
you had made your Objections, that I thought it 
Was as all other Returns are, and I am of the fame 
Opinion til}, 1 find no Fault with the Warrant, 
nor with the Return. | © 

Mr. 


30 The Tryal of the Seven Biſhops. 


Mr. S. Pemberton. There is no Objection to the 
Warrant at preſent upon this Queſtion. 

I. C. Fuft. Neither do I take upon me to ſay 
aby thing, nor is there any thing now to be ſpo- 
ken of touching the Fact for which theſe Noble 
Lords were committed. 

Air. Att. Gen. We pray, my Lord, the Infor- 

mation 'may be read. 
Mr. Juſt. Holloway. There is no queſtion about 
the Fact, but whether this be a good Return 
which is here made, that they were committed by 
ſuch and ſuch Lords of the Council. 


L. C. Juſt. I would do as much to give Wh Lern 


the Biſhops eaſe, and ſer them at Liberty, as 1 
could poſſibly by Law, but we mult not * 
Rules of Law for any one. 

- Mr. Soll. Gen. Pray read the hefirwhrivh... N 


' My. Finch. No, my Lord, we oppoſe rhe 5 4 


wy of it. 


Mr. Soll. Gen. Why, will not you be Caisfied 


with the Opinion of the Court? 

Mr. Finch. We have another thing to offer, which 
we muſt have the Opinion of the Court w; before 
this Information can be read, 

Mr. Att. Gen. Pray let us hear it what it js? 

M, Finch. My Lord, we did humbly offer one 
Objedtion more to your Lordſhip againſt the read- 
ing of the Information; the former Objcction was 
concerning the Perſons committing, in that it does 
not ſufficiently appear upon the Return that the 
were' committed by the Lords in Council; t 
Court have given their Opinion in that. But the 


other Objection ſtill remains, whether they ought 1 


ro have been committed at all, and therefore when 


they now appear upon this Habeas Corpus, we ſay, | 9 x 
1 10 


they were not W committed to n becauſe 
| A 


to 
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a Peer ought not to be committed to Priſon in the 
fiiſt Inſtance for Miſdemeanour. 

Ar. Soll. Gen. If you pleaſe you may ſpeak to 
that by and by, but that is not proper now for 
you to offer, or for the Court to determine, whe- 
ther a Pecr may be commitred upon an Accuſation 
for a Miſdemeanour. 5 | 
7 Mr. Finch. With Submiſſion, that is ſuch a Dif- 
culty that lies in the way againſt the reading of 
the Information, that you muſt get over it, before 
you can come at the reading of it. | 

Mr. Att. Gen, You will have your time for all 
this Matter by and by, but certainly you cannot 
be admitted to it yet. 

LI. C. J Truly 1 think you are too early with 
that Exception. 

Ar. Finch. With Submiſſion, we think this is 
the proper time, and I will tell your Lordihip the 
Reaſon why. | 1 

L. C F. Mr. Finch, certainly every thing in the 
World, that can be ſaid, you will ſay for your Cli- 
ent, and you ſhall he heard; for we are very wil- 
ling to deliver theſe noble Lords, if we can, by 
Law, and if the Exceptions you make be legal. 

Mr. Finch, My Lord, we do not doubt your Ju- 
ſt ce, and therefore we defire to offer what we 
have to ſay in this Point; the only Queſtion (now 
it ſoems) is about our time of making our Excepti- 
on. Mr. Attorney (we apprehend) did ſay one 
thing which was certainly a little too large, That 
however any Man comes into Court, if the Court 
find him here, they may charge him with an In- 
formation. | | | 
Mr. Att. Gen. Who ſays ſo? I ſaid no ſuch thing. 
Ar. Finch. Then J acquit Mr. Attorney of it, he 
did not ſay ſo: Then both he and I agree the Law 
to be, That a Man that does come into Court, ” 

| 62 
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he does not come in by legal Proceſs, he is not to 
be charg'd with an Information. Then fince we 
do agree in that Propoſition, certainly we muſt be 
heard to this Point, Whether we are here upon 
legal Proceſs, before you can charge us with this 
Information? 255 

Mr. Att. Gen. Vou think you have ſaid a fine 
thing now, and take upon you an Authority to 
make me agree to what you plcaſc: 

Mr. Finch. Certainly the Conſequence is plain 


upon your own Premilcs, 
Ar. Att. Gen. Do you undertake to ſpeak for 


me ? =” 
Mr. Finch, 1 am in the Judgment of the Court, 


and to them I leave it. 


Mr. Att. Gen. I know you thought you had got 


an extraordinary Advantage, by making me fay 
what you pleaſe; but there has been very little 
ſaid, but what has been grounded Upon M ſtakes 
all along. This is that i do ſay; If a Man comes 
in voluntarily upon any Recognizince, though he 
be not in Cuſtody; or if he comes in upon any 
Proceſs, if the Court find him he e, though that 
Proceſs be not for the thing charged in the Infor- 
mation, yet the Court is ſo much in Poſſiſſion of 
the Perſon, that he ſhall plcad to any Iaformati- 
on; and that I do ſay, and will ſtand by. | 
Ar. Soll. Gen. My Lord, we are here in a very 
great Auditory, and this Court is always a very 
great Court, (but here is a greater and nobler Aſ- 


ſembly than uſually we have here) and theſe Gen- 


tlemen, to ſhew their Eloquence and Oratory, 
would, by converting Propoſitions otherwiſe than 
they are delivered, put another Meaning upon 
them, and fo draw ſtrange Inferences from them: 


But theſe Arts we are ſure will not prevail here; 


we ſay plainly, and we are ſure the Law is fo, 
; (ler 
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(let them apprehend what they will) that your 
Lordſhip cannot exhibit an Information to any 
Man that you find accidentally here in Court. 
Then fays Mr. Finch, we are agreed; but withal 
(ſay I) take my other Propoſition; If a Perſon be 
brought into Court by legal Proceſs, or upon any 
Contempr whatſoever, by an Attachment, or War- 
rant, or upon a Habeas Corpus after a Commitment, 
being thus found in Court, your Lordſhip may 
certainly charge him with an Information. When 
theſe Gentlemen, who are ſo eager on the other 
fide, did preſide here, and ſtood in the Places 
where Mr. Attorney and I now are, I can name 
them abundance of Caſes of the like Nature with 
this, when Men have been compelled to appear to 
Informations, and plead preſently; they are the 
Perſons that made the Precedents; they made the 
Law, for ought I know: I'm ſure 1 find the Court 
in poſſeſſion of this as Law, and we pray the uſu- 
al Courſe may be followed. | 

Mr. Finch. Pray, my Lord, ſpare us a Word in 
this Matter: I do agree with Mr. Attorney in this 
Matter, but I do not agree with Mr. Sollicitor. 

Mr. Soll. Gen. You do not agree with your ſelf. 

Mr. Finch. IJ hope I do, and always ſhall agree 
with my ſelf; but I do not agree with you, Mr. 
Sollicitor. 

Mr. Soll. Gen. You do not in 1688 agree with 
what you were in 1620. 

Mr. Finch. Says Mr. Attorney, A Man that comes 
voluntarily in, cannot be charged with an Informa- 
tion; with him I agree. Says Mr. Solicitor, A 
Man that comes in, and is found in Court by any 
Proceſs, may be charg'd with an Information: I 
fay No, if the Proceſs be wholly illegal, for he 


Cannot be ſaid to be legally in Court. Suppoſe a 


Peer of the Realm be taken upon a Capras, and is 
D com- 
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committed to the Marſbalſea, and is brought up 


upon a Habeas Corpus, | would fain know Whether | 


you could declare againſt him? 
Mr. Att. Gen. No, we cannot. 


Mr. Finch. And why is that, but becauſe hs 


Proceſs is illegal, and he is not truly in Court ? 
Then is it a proper time now to make this a Que- 
ſtion, Whether my Lords here were legally com- 
mitted, before you can lay any thing to their Charge 
by way of Information ? For if the Commitment 
be illegal, it is a void Commitment; and if the 
Commitment be void, the Proceſs is void, and 
then my Lords are not legally in Court. 

L. C. J. That ſure is but returning again to the 
ſame Queftion that has been determined already. 

Ar. Soll. Gen. If your Lordſhip will permit them 
to go over and over the ſame things, we ſhall ne- 
ver have an end. 

Mr. Finch. My Lord, we pray theſe Gentlemen 
of the KIN G's Council may be a little cool with 
us, and then they will find we do not talk the fame 
things over and over again, nor meddle with that 

which the Court have given their Judgment i in. 

L. C. 7. Well, go on, Sir. 

Ar. Finch. My Lord, we ſay it is the Privilege 
of the Peers of 13 that none of them fhall 
be committed to Priſon for a Miſdemeanour, eſpe- 
cially in the firſt Inſtance, and before Judgment; 
this (we ſay) is the Right of my Lords the Bi- 
ſpops, and that which they claim as Lords of Par- 
liament. Now it appears upon this Return and the 
Warrant, that the Council-Table hath committed 
them, (for your Lordſhip and the Court hath ruPd 
it, that this Commitment muſt be taken to be by 
Order of the Privy-Council, and we meddle not 
with that further) but we ſay that the Council- 
Table may commit a Man unjuſtly, that is cer- 

tain : 


2 
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tain: There has been relief often given in this 
Court againſt Commitments by the Council- 


Table: And that they were unjuſtly Committed, 
depends upon that point of their Privilege as 


Peers. 


Mr. S. Pemberton. My Lord, we ſay, that the 
Lords of the Council have Illegally Committed 
theſe Noble Perſons, who are Peers of the Realm, 
and ought to have the privilege of their Peer- 
age, which is not to be Committed for a Miſde- 
meanour ; that the Council ought not to have done: 
For the Peers of England ought no more to be 
Committed for a Miſdemeanour, and to be Im- 
priſoned, eſpecially upon the firſt Proceſs, than 
they may be in a caſe of Debt. It is true, in the 
caſe of Treaſon, Felony, or the Breach of the 
Peace, the Peers have not ſuch a Privilege; they 
may be Committed; bur for a bare Miſdemeanour 
(as this does appear to be in the Warrant of 
Commitment) they ought not to be Committed ; 


but they were- Committed by the Lords of the 


Council, and we now complain of this to 
your Lordſhip as Illegal, and therefore pray my 


Lords may be diſcharged. 


Sir Robert Sawyer. Will your Lordſhip be plea- 
ſed to favour me a Word on the ſame fide for my 
Lords the Biſhops. It muſt be agreed to me, thar 
if a Peer be brought into Court, as taken by a 
Capias, he cannot be charged with a Declaration; 
and the reaſon is, becauſe the Proceſs is Illegal : 
Then, my Lord, with ſubmiſſion, when a Peer 
comes upon a Foreign Commitment, and is brought 
in Cuſtody upon a Habeas Corpus, this is either in 
the Nature of a Proceſs, or a final Commitment, 
as a judgment; they will not ſay, that this is a 
good Commitment ſo as to amount to a Judg- 
ment; for the Council-Board could not give a 

D 2 Judg- 
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Judgment in the Caſe; beſides, the Commitment 
is Illegal becauſe it is not a Commitment till 
they find fecurity to anſwer an Information here, 
bur *tis a Warrant to keep them for a Miſde- 
meanour ; beſides, there is another thing we have 
to ſay ro this Warrant, (for I ama making Objecti- 
ons againſt the Validity of this Commitment) it 
does not appear that there was any Oath made, 
and therefore the Court muſt adjudge that there 
was no Oath made, and then no Man ought with- 
out an Oath to be Committed, much leſs a Peer; 
but that which we chiefly rely upon, is, That my 


Lords ought not to have been Committed for 


this, which is but a Miſdemeanour at moſt: And 
if they uſe it, as Proceſs to bring my Lords the 
Biſhops to anſwer an Information, we ſay, By Law 
no ſuch Proceſs can be taken out againſt the Per- 


ſons of Peers for bare Miſdemeanours. I do agree, 


that for Felony, Treaſon, or Surety of the Peace, the 
Perſons of Peers may be Committed; and that 
which is called Surety of the Peace in our Books, 
Mr. Sollicitor knows very well, in ſome of the 
Rolls of Parliament, is called Breach of the Peace, 
but it is all one; and the meaning, in ſhort, is, 
That ir is ſuch a Breach of the Peace, as for 
which a Man by Law may be obliged to find 
Surcties for the Peace. If it ſhould mean a 
Breach; of the Peace by implication, as all Treſ- 
paſſes and Miſdemeanours are ſaid to be Contra Pa- 
cem in the Indictment or Information, then it were 
a ſimple thing to enumerate the Caſes wherein Pri- 
vileges did not lie; for there could be no Infor- 
mation whatſoever, but muſt be Contra Pacem, and 
ſo there could be no ſuch thing as Privilege at all: 
And beſides, we ſay, the very Courſe of this Court 
is contrary to what they wouldj have; for in the 
Caſe of a Peer, for a Miſdemeanour, you go firſt 
by Summons, and then you do not take out a Ca- 
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pias as againſt a common Perſon, but the next Pro- 
ceſs is a Diſtringas, and fo ad Infinitum; and 1 do 
appeal to them on the other ſide, and Challenge 
them to ſhew any one Precedent, when a Pcer was 
brought thus into Court, ro be charged with an 
Information, without it were in the Cafe of an ap- 
parent Breach of the Peace, for he muſt be charged 
in Cuſtody, and there muſt be a mmittitur to the 
Marſha), to irtitle the Court to preceed; your 


4 Lordſhip will find very few Precedents of Cafes of 


this Nature about common Pertons, for till withe 
in theſe 14 or 15 Years there was no ſuch thing 
ever done againſt a common Perſon; But this was 
the Rule; firſt there went out a Subpena, and then 


on the Attachment, he is taken to come in upon 


Proceſs, and then the Court would charge him 
preſently; but if he did appear upon the Summons, 
they would not charge him, but he had time to 
take a Copy of the Information, and an Imparlance 

of Courſe, till the next Term, before he could 

be compelled to Plead. But in the Caſe of a Peer, 
there never was any ſuch Precedent, as the Attach- 
ing his Perſon, but only a Summons and Diſtreſs; 
and I would be glad the KIN G's Council would 

3 1ſhew that ever there was any ſuch proceſs taken 
out againſt the Perſon of a Peer, for a meer Miſ- 
demeanour. My Lord, 'tis plain, what Breach of 
the Peace means in every Information, and I only 
ſpeak this to acquaint the Court how the conſtant 
Proceedings in all theſe caſes have been. Theſe 

Informations were anciently more frequent in the 

Star-Chamber; and what was the Proceſs there? 

Not the common Proceſs of a Subpena, that was 

not the courſe there; but the Proceſs was a 

Letter from the Chancellor, that if the Party up- 

on that Letter did not appear, in a common Caſe 

there went out an Attachment; but in a Peers Caſe, 
| D 3 never; 


3 
(434 U 


wel's Caſe. xiiii Elix. Dyer, 315. 
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never; and ſo it appears by Cromptons Juriſdiction 
of Courts, Tit. Star- Chamber 33. This appears like- 


wiſe by the Proceedings in Chancery againſt the 


Peers, till the Queens time, they did not ſo much 
as take out an Attachment after default upon a Sub- 
fœæna, but they would then in the Queens time, be 


ſo bold as to take out an Attachment againſt a 


Lord for not appearing; but that Courſe was con- 
demned as illegal; ſo we find in my Lord Dyer. 
Mr. Att. Gen. That was at a common Perſons 
Suit. | | 
Sir Robert Sawyer. But the proceedings in the 
Stai-Chamber were at the King's Suit, and I am 
ſure Mr. Hollicitor knows that the Peers privileges 
reach to Informations, but as I was ſaying, it was 
ſo adjudged as to the Chancery in my Lord Crom- 
L. Ch. Juſt. You take a great compaſs, Sir Robert 
Sawyer, but pray remember what you laid down 
at firſt, for the Ground of your diſcourſe, That 
there was never any Commitment of a Peer for 
a bare Miſdemeanour, you muſt keep to that, that 
is the Point you are to look after. in; 
Sir Robert Sawyer. My Lord I will fo, I do not 
cite theſe Caſes but for this purpoſe, to ſhew, that 
in all Courts the Peers haye particular Privileges, 
and I am ſure they can produce you no Precedents 
for any ſuch proceedings againſt a Peer; in my 
Experience of theſe matters, I never knew any 
ſuch z nay, I knew it always to be otherwile, 


That in Informations for Miſdemeanours, there did 
never iſſue out a Capias againſt a Peer; and Mr. | 
Attorney knows very well, it was ſo in the late Caſe 
of my Lord Lovelace; for that Caſeqpf my Lord 
Devonſhire, that was an expreſs Breach of the Peace, 
tho' it was debated and diſputed then; ſo that I * 
take ir, theſe Noble Lords cannot be charged with 

this 
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this Information, becauſe they do not come in by 
legal Proceſs; and unleſs they can ſhew me any 


| Caſe, where a Peer did ever come in upon ſuch a 


Commitment, and anſwered to an Information up- 
on that Commitment, it muſt certainly be allowed 
not to be the legal Courſe; though if ſuch a Pre- 
cedent could be ſhewy, that paſt ſub Silentio, with- 
out Debate or ſolemn Determination, that would 

not do, nor could bind the reſt of the Peers. If 
one Man would loſe a particular Benefit he has, 
all the whole Body muſt not lofe it; and the Be- 
nefit is not ſmall, of Time to make his Defence, 
of Imparling, of taking a Copy of the Indictment, 
and preparing himſelf to plead as his Cafe will 
bear; and indeed a common Perſon has uſed to have 
theſe Privileges, though in ſome Caſes of late they 
have taken the other Courſe; and if a Capias went 
out (which we ſay cannot go againſt a Lord) and 
the Party were brought in, he was to anſwer im- 
mediately. Now, my Lord, I take it, that the 
Privileges of Peers is in all times the ſame with the 
Parliamentary Privilege in Parliament time, which 
reacheth to Informations, as well as other Actions. 
My Lord Cooke is expreſs in this Point in the 4 /n- 


ſtit. 27. If that Objection ſhould hold good, that 


every Information being Contra Pacem, that ſhould 
be a Breach of the Peace, then (as I ſaid before) 
Privilege will hold in no Information, which is 


contrary to that and all our other Books; 'tis on- 
ly ſuch a Breach of the Peace, as for which Secu- 


rity of the Peace may be required. Bur further, 
that this is a Privilege enjoyed by the Peers Spiri- 
tual as well as Temporal, I ſuppoſe will not be 
denied; for Ithink they will not queſtion, but that 
the Biſhops and Abbots that were Lords of Parlia- 
ment were Peers; and we find in our Books, when 
the Court has been moved for a Capias againſt an 

D 4 Abbor, 
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Abbot, if he were a Mitred Abbot, and fat in the 4 
Lords Houſe, it was always ſaid that no ſuch Pro- 4 
ceſs ought to go; and ſo it is in the Caſe of Bi- 
ſhops; but indeed for.other Noble Men, the Diffe- 
rence is this, Where it does not appear upon Re- 
cord that they are Lords of Parliament, there the 
Courts have put them to bring their Writs of Pri- 
vilege; but where it does appear upon Record that 
they are Peers, the Court is to allow and take notice 


of their Privilege, and there needs no ſuch Writ. $ 
Now that the Parliament Privilege, and the Pri- = 
vilege of Peers (as to their Perſons) is the ſame, 1 


appears by the Form of the Writ in the Regiſter, 
fol. 287. Fitz. Herb. Nat. Brev. 247. The Words 
of the Writ are theſe, Thar if ſuch a one be ſued 
at the Suit of another, the Writ commands, thar 
a Peer out of Parliament time ſhould have the ſame 
Privilege with thoſe ſummoned by the K 1 N G 
to the Parliament; and I know not any Difference 
that can be put between them; and it cannot be 
denied, that all Informations whatſoever, unleſs 
ſuch as are for Breaches of the Peace, for which 
Surety of the Peace may be required, are under 
the Controul of the Parliament Privilege; ſo that 
upon theſe Grounds I do preſs that my Lords the 
Biſbops may be diſcharged : If there be any Informa- 
tion againſt us, we are ready to enter our Appea- 
rance to anſwer it according to the Courſe of the 
Cou:tz; but if the Information be for no other 
thing than what is contained in the Warrant of 
Commitment, then their Perſons ought to be pri- 
vileged from Commitment. | ; f 

Mr. Pollexfen. If your Lordſhip pleaſe to take 
it all togecher, you will find it a Caſe very well 
worth your Conſideration, it being the Caſe of all 
the Peerage of England. 


Mr. 
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Mr. Att. Gen. My Lord, theſe Gentlemen have 
taken a great deal of Liberty, and ſpent much of 
our time in making long Arguments, and after 
all, truly I do not know where to have them, nor 
can underſtand what they would be at; it ſeems 


they agree that for Treaſon, Felony, and Breach 


of the Peace, a Peer may be committed. 
L. C. J. That is (ſay they) ſuch a Breach of the 


Peace, as for which Surety of the Peace may be 


required. 

Mr. Att. Gen. Then all the Learning they have 
been pleaſed to favour us with is at an end; for if 
here be any thing charged upon the Biſhops for 
which Suretics of the Peace may be required, then 
this is a good Commitment. | 

L. C. J. That they muſt agree upon their own 
Arguments. | | 
| Ir. Att, Gen. Can then any Man in the World 
ſay, that a Libel does not require Sureties of the 
Peace? for we muſt now take it as it is here upon 
this Return. How my Lords the Biſhops will 
clear themſelves of it, is a Queſtion for another 
time; but the Warrant ſays they were committed 


for contriving, framing, and publiſhing a Seditious 


Libel againſt His Majeſty and His Government; 
Is there a greater Mitdemeanour? or is there any 
thing on this Side a capital Crime that is a greater 
Offence? Is there any thing that does ſo tread up- 
on the Heels of a capital Offence, and comes fo 
near the greateſt of Crimes that can be committed 
againſt the Government? Not to enlarge at) this 
time upon what the Conſequences of ſuch things 
may be, is there a greater Breach of the Peace 
than ſuch ſeditious Practices? No doubt, any Man 
may be committed for it, and may be bound to 
find Suretics for his good Behaviour. 


Sir 
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Sir Rob. Sawyer. I ſay Sureties of the Peace, not 
of the good Behaviour. | 

Ar. Soll. Gen, Pray, my Lord, would you con- 
ſider where we are, we are going towards France, 
I think, or ſome farther Country; they have ſer 


us out to Sea, and I do not fee, after this rate, 


when we ſhall come to Land; certainly theſe 


Gentlemen are mightily out of the way, and 


would fain have us ſo too. We are here upon a 
ſingle Queſtion, as this Cafe ſtands before your 
Lordſhip, upon the Return, Here is a Libel, a 
ſeditious Libel, ſaid to be contrived, made, and 
publiſhed againſt the K 1 N G and His Govern- 
ment, by theſe noble Lords the Priſoners; this is 
the Accuſation. Suppoſe this be true (that is 
to be proved hereafter ; I hope they are innocent, 
and will prove themſelves ſo;) but ſuppoſe it to be 
true, that they have made a ſeditious Libel againſt 
the King and His Government, will any Man fay 
that this is not done Vi & Armis? This is a Libel 
with a Witneſs; nay, two or three Degrees 
more may carry it to High-Treaſon; and all the 
Informations that were exhibited by Sir Robert 
Sawyer, when he was Attorney- General (and he 


exhibired a great many for Libels) conſtantly 


theſe Words were in Vi & Amis & contra Pa- 
cent. | | | 


Biſb. of Peterb. Was it ſo in your own Caſe, Mr. 
Sollicitor £ 


Mr. Soll. Gen. Yes, it was ſo in my Caſe, and 


you were one of them that proſecuted me, for 
ought I know; or if you did not proſecute me, 
you pre: ched againſt me; or if you did nor, ſome 
of your Tribe did: Bur fo, my Lord, it was in 
many other Caſes within time of Memory. Sir 
Robert Sawyer has paſt a Compliment upon me of 
my great Skill in Parliament Matters; but oy 
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there needs no great Skill in Matters where the 


Law is ſo plain. A Peer, they agree, may be in 
Priſon for Treaſon, Felony, or Breach of the 
Peace; but that Breach of the Peace (ſay they) is 


where the Law requires Sureties of the Peace; but 


is there any Certainty where Sureties of the Peace 
ſhall be required, and where not? Then I would 
put this Caſe, Theſe Lords have contrived and pub- 
liſhed a ſeditious Libel againſt the King and His 
Government; and whether this be not ſuch a 
Breach of the Peace as will require Sureties of the 
Peace, is the Queſtion before you: And it plainly 
appears to be fo in Sir Baptiſt Hick's Caſe, in Hob- 


Dart. It a Man write a private Letter, provoking 


another to fight, although there be no fighting, 
this is a Breach of the Peace, Now a Letter can 
do no Wrong in that kind, but as it incites and 
ſtirs up to fighting, which may occaſion Blood- 
ſhed: And I think there cannot be a greater Breach 
of the Peace, than for a Man to come to the King's 
Face, and publiſh a Libel againſt him; and yet, 


according to their Doctrine, this Man hall go a- 


way, and you ſhall not take him up, but take a 
Subpena againſt him, and wait for the Delay of all 
the ordinary Proceſs, And they tell you another 
thing, that a Capias does not lie upon an Informa- 
tion againſt the Perſon of a Peer, and that there is 
no Precedent of any ſuch thing; but I would pray 
them to remember the Caſe of my Lord Lovelace, 
about ſome three Years ago, for breaking a Foot- 
man's Head: It ſeems, if a Man libels the King in 
His own Preſence, that is not ſo great a Matter, 
as a little Correction to an inſolent Foot- man; 
but there he was bound in a Recognizance to ap- 
pear here in this Court, and accordingly he did ap- 
pear, and was charged with an Informa ion; an 


as to that Precedent I do believe Sir Robert Sawyer 
| and 
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and Mr. Finch won't contradi& me; this was in 
the firſt Year of this Kinz. There was likewiſe 


my Lord of Pembrooke's Caſe, who went to a diſ- 
orderly Houſe, and there frighted ſome People, 


and we moved the Court, and had an Attachment 


againſt him for a Miſdemeanour, and he was glad 
to compound the thing, or it had not ended fo 
ſoon as it did; and yet if a Lord comes to the King's 
Perſon, and affronts him to His ve y Face, will 
not an Attachment lie againſt him for it? Cer- 
tainly it will, My Lord, we have gone Hut of 
the way too much already, and theſe Gentlemen 
will lead us farther, bur we hope your Lordſhip 
will reduce us to the Methods of the Law. Here 
is an Information which we deſire may be read, if 
they have any thing io pled to it, their time for 
that will come after it is read. If they think they 


have been illegally impriſon'd, it appears plainly 


upon this Return who they were that dd commit 
them; here are a great many noble Loris to an- 
ſwer an Action of falie Impritonment, if theſe Lords 
think fit, and may have theſe learned Gentlemen, 
that are very well able to adviſe them hat they 
ſhould do in it. 
Sir Rob. Sawyer. We pray your Lordſhip's Judg- 
ment, whether the Caſes put by Mr. Sollicitor are 


like our Caſe. 


Mr. Soll. Gen. They are as like, as Sir Robert 


Sawyer is to Mr. Attorney that was. 

Sir Rob. Sawyer. Thoſe Caſes are of apparent 
Breaches of the Peace, ſo likewiſe was my Lord 
of Devonſhire's Caſe, but certainly that was not at 
all like this. | 

Mr. Finch. With your Lordſhip's Favour I would 
add but one Word, and I would repeat nothing 
of what has been ſaid; all that I ſhall ſay is this, 
There is a great deal of Difference between an a- 
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cual Breach of the Peace, and that which in the 
bare Form of an Information is a Breach of the 
Peace by Conſtruction of Law, it being contra pa- 
cem: Suppoſe it be laid that a Man did vi & armis 
ſpeak Words, will that make the Words a Breach 
of the Peace? 

Mr. Soll. Gen. It muſt be vi & armis, and cer- 
rainly is a Breach of the Peace. 

Ar. Finch. it a Man write a Petition, are the 


Pen and Ink that he uſes the Arms? 


Mr. Soll. Gen. My Lord, I hope Mr. Finch re- 
menubers what I heard him ſay in Algernon Sidney's 
Caſe, ſcribere eſt agere. 

Mr. Finch. | think it is ſo, Mr. Solicitor, but e- 
very Action is not a Breach of the Peace. 

L. C. J. Well, let my Brothers deliver their O- 
pinions, will give you mine. 

Mr. J. Allyboue, The ſingle Queſtion now is, 
Whether or no that which Mr. Sollicitor was 
pleaſed to name as the Crime, and lay it to the 
Charge of my Lords the Biſhops, that is a ſediti- 
ous Libel, be a Breach of the Peace: I do confeſs 
that there is little of Argument to be drawn from 
Forms of Indictments; and I ſhall put no great 
Streſs upon the Words vi & armis, where the Fact 
will not come near it; but if a Commitment may 
enſue, (as they ſeem to agree) wherever Surety of 


dhe Peace ſhould be required, nothing ſeems more 


important to me, than that Surety of the Peace 
ſhould be required, where there is any thing of 
Sedition in the Caſe; and wherever there is a ſedi- 
tious Act, I cannot tell how to make any other 
Conſtruction of it, but that it is an actual Breach 


of the Peace, that is my Opinion. 


Mr. J. Powell, I am of the ſame Opinion in this 
Point too, as I was in the other Point before: It 


was a Matter of great Conſequence {I thought) 
upon 
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upon the former Point, but now it appears to me 
to be of far greater Conſequence than it did at 


firſt; for here, all the Grear, High, and Noble 
Peers of England are concerned in it as to their 


Privilege. Our Predeceſſors in this Court hereto- 


fore would not determine the Privileges of the 


Peers, but left them to themſelves to make what 


Judgment they pleaſed of them. I think truly 'tis 
a thing of that Weight, that it may be very fit 
for the Court to take time to confider of it; and I 
declare for my own part, I will not take upon 
me to deliver any Opinion in a Matter of this 
Conſequence, before I have conſulted all the Books 
thar can give me any Light in the Caſe: 

Mr. J. Allybone. Brother Powell, I am not de- 
termining, limiting, or cramping the Privilege of 
Peers, but I am only conſidering whether or no a 
feditious Libel be a Breach of the Peace; 'tis a- 


reed to be on all hands a Breach of the Peace. 


Is there any thing that will require Sureties of the 
Peace to be given upon the doing of it? For there 
Sir Robert Samyer has laid the Foundation of his 
Diſtinction; and if that ſhall draw any Perſon un- 
der a Commitment, then, ſay I, in my Judgment, 
wherever there is a ſeditious Libel, there is that 
which is an actual Breach of the Peace; for I am 
ſure, there is that which is ſufficient to require Sure- 
ties of the Peace. I controvert not the Right of 


the Peers one way or other, but only declare my. 


Opinion, That this is a Fact that comes within 
the Rule laid down by them, That what will re- 
quire Sureties of the Peace, is a Breach of the Peace. 

Mr. J. Holloway. God forbid that in a Caſe of 
this Nature, any one ſhould take upon him here 
to ſay, that every Miſdemeanour were a Breach of 
the Peace, I ſay not fo; but certainly there are 
ſome ſuch Mifdemeanours as are Breaches of the 


Peace; and if here be ſuch a . 
ore 


1 een * 

55 —:.. m ——— 

Ge Et Sant ot, Wh te An ĩͤ I POO Re > 1%, 3 = — 

c ß 5 n n e mea 

% ö 15 * 2 . * 8 FAY / 1 N * 3 W 
ES AE INES F 37% eas arg r 2 e 3 8 
. x N 2 8 22 8 x 

* n n I ˖ CET \ 
= « Ga; r 


J es re EE, 


OR. STE 2 
W + oa 
* IRE = WR 


The Tryal of the Seven Biſhops. 47 
fore us, then it is acknowledged that even in Par- 
liament time a privileged Perſon might be commit. 


ted for it; for in Treaſon, Felony, and Breach of 


the Peace, Privilege does not hold. I will not 
take upon me (as my Brother ſaid) to determine 
concerning the Privilege of the Peers; it is not of 
our Cognizance, nor have we any thing to do, ei- 
ther to enlarge or confine Privilege; nor do we de- 
rermine whether this be ſuch a Libel as is charged 
in the Information, that will come in queſtion a- 
nother time; but certainly, as this Caſe is, the In- 
formation ought to be read, and my Lords ought 
to appear and plead to it. 

L. C. F. Certainly we are all of us here as tender 
of the Privileges of Peers as any in the World can 
be, and as tender as we would be, and ought to 
be, in trying any Man's Right: It becomes us to 
do it with great Reſpect and Regard to my Lords 
the Biſhops z and therefore I would be as careful 
(if that were the Queſtion before me) to conſider 
very well, before I give my Opinion, as ever I was 
in my Life. But when I ſee there can come no 
Miſchief at all to the Privileges of the Peers, by 
what is agreed on all hands, I think I may very 
juſtly give my Opinion; for here is the Queſtion, 
Whether the Fact charged in the Warrant, be 


> ſuch a Miſdemeanour as is a Breach of the Peace? 


and the Words of the Warrant (which is now up- 

on the Record) being ſuch as have been recited, 
cannot but think it is ſuch a Miſdemeanour as 

would have required Sureties of the Peace, and if 

Sureties were not given, a Commitment might 

6 and therefore I think the Information muſt 
. | 


Ar. Att. Gen. We pray the Clerk may read 
it, 


Clerk 
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Clerk reads. Middleſer ſſ. Memoꝛand. That 
Sir Thomas Powys, Kuight, Attorney General of our 
Lord the K I N G, who tor our ſaid Lord the 
K I N G, in this Bchalf, ſues, comes in his own 
Perſon here into the Court of our ſaid Lord the 
KING, before the KI NG Himſelf, at Weſtmin- 
ſter, on Friday next, after the Morrow of the Holy 


Trinity in this Term; and for our ſaid Lord the 


_ KING, gives the Court here to underſtand and 
be informed, that our ſaid Sovereign Lord the 
KING, out of His fignal Clemency -— 


Mr. Soll. Gen. Read it as it is in Latin. 
Biſb. of Peterborough. My Lord, we deſire it may 
be read in Zygliſh, tor we don't underſtand Law- 


Latin. | | 
Mr. Soll. Gen. No, my Lords the Biſhops are ve- 


tin. 


Clerk reads. Memorandum, Quod Thomas 
Powys, Miles, Attornatus Domini Regis 
nunc Generalis, qui pro eodem Domino Rege 
in hac parte ſequitur, in propria Perſona ſua 
venit hic in Curia dict Domini Regis coram 
ipſo Rege apud Weſtmonaſterium, Die Vene- 
ris proxime poſt craſtinum Sanctæ Trinitatis, 
zſto eodem Termino, & pro eodem Domino Re- 
ge. Dat Curie hic intelligi & informart, 
quod dictus Dominus Rex, nunc ex inſignt 
Clementia & benigna Intentione ſuis erga Sub- 
aitos ſuos Regni ſui Angliz, per Regiam ſuam 
rerogativam, quarto Die Aprilis, Anno 
Regni Dit Domini Regis nunc Tertio, apud 
| ho Welt- 
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 Weſtmonaſterium in Comitatu Middleſexiz, 


Declarationem ſuam Ititnl. tam, His Maje- 
ſty's Gꝛacious Declaration to all His Lo 


ving Subjects fo2 Liberty of Conſcience, 


gerentem Datum e1ſdem Lie & anno, Was 
10 Sigillo ſuo Angliæ Sigillatim publicauit; 
in qua quidem Declaration? continetur, 


FAMES R. 


| 2 baving pleaſed Almighty G OD, not only 


to bring Us to the Imperial Crowns of theſe 
Kingdoms through the greateſt Difhculties, but 
to preſerve Us by a more than ordinary Provi- 
dence upon the Throne of Our Royal Anceftors; 
there 15 nothing now that We ſo earneſtly defire, 
as to eſtabliſi Our Government on ſuch a Foun- 
dation as may make our Subjects happy, and u- 
nite them to Us by Inclination as well as Du'y ; 


which We think can be done by no Means ſo 
effectually, as by granting to them the free Ex- 
erciſe of their Religion for the time to come, 


and add that to the perfect Enjoyment of their 
Property, which has never been in any caſe in- 


vaded by Us ſince our coming to the Crown; 


which being the two things Men value moſt, 
ſhall ever be preſerved in theſe Kingdoms, du- 
ring Our Reign over them, as the trucſt Methods 
of their Peace and Our Glory, We cannot but 
heartily w.th, as it will eafily be bcheved, that 
all the People of Our Dominions were Members 
of the Carbolick Church; yet, We humbly thank 
Almighty G D, it is, and hath of long time 
been Our conſtant Senſe and Opinion (which 
upon diverſe Occaſions We have declared) that 

= E. Con- 
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- Conſcience ought not to be conſtrained, , nor Peo- 
ple forced in Matters of meer Religion. It has 
ever been directly contrary to Our Inclination, as 
We think it is to the Intereſt of Government 
which it deſtroys, by ſpoiling Trade, depopula- 
ting Countries, and diſcouraging Strangers; and 
finally, that it never obtained the End ſor which 
it was employed. Ard in this We are the more 
confirmed by the Reflections We have made up- 
on the Conduct ot the four laſt Reigns; for after 
all the frequent and preſſing Endeavours that 
were uſed in each of them, t reduce this King- 
dom to an exact Conformity in Religion, it is vi- 
fible the Succeſs has not anſwered. the Deſign, 
and thit the Difficulty is invincible. We there- 
fore, our of Our Princely Care and Affection unto 
all Our loving Subjects, that they may live ar 
Eaſe and Quier, and for the Increaſe of Trade, 
and Encouragement of Strangers, have thought 
fit, by Vertue of Our Royal Prerogative, to iſ- 
ſue forth this Our Declaration of Indulgence, 
making no doubt of the Concurrence of Our two 
Houſes of Parliament, when. We fhall think it 
convenient for them to meet. In the, firſt place 
We do declare, that We will protect and main- 
tain Our Archbiſhops, Biſhops, and Clergy, and 

all other Our Subjects of the Church of England, 
in the free Exercile of their Religion, as by Law 
eſtabliſhed, and in the quiet and full Enjoyment 
of all their Poſſeſſione, without any Moleſtation 
or Diſturbance whatſoever. We do like wiſe declare 
that it is Our Royal Will and Pleaſure, that from 
/benceforth the Execution of all and all Manner of 
Peu Laws in Matters Eccleſiaſtical, for not com- 
ing to Church, or not receiving the Sacrament, 


or for any other Non- conformity tothe Religion 


eſtabliſhed, or for or by reaſon of the * 
| eli- 


1 4 4 
a 111 


The Tryal of the Seven Biſhops. 51 
Religion in any manner whatſoever, be immedi- 
ately ſuſpended, and the further Execution of the 
 faid Penal Laws, and every of them, is hereby ſuſ- 
"pended. And to the end that by the Liberty 
hereby granted, the Peace and Security of Our 
Government, in the Practice thereof, may not 
be endangered, We have thought fit, and do 
hereby ftreightly charge and command all Our 
loving Subjects, that as We do freely give them 
leave to meer and ſerve God after their own way 
and manner, be it in private Houſes, or Places 
purpoſely hired or built for that uſe, fo that they 
take eſpecial Care that nothing be preach'd or 
taught amongſt them which may any ways tend 
to alienate the Hearts of Our People from Us or 

Our Government, and that their Meetings and 
Aſſemblies be peaceably, openly, and publickly 
held, and all Perſons freely admitted to them; 
and that they do ſignifie and make known to ſome 
one or more of the next Juſtices of the Peace, 
what Place or Places they fer apart for thoſe uſes. 
And that all Our Subjects may enjoy ſuch their 
Religious Aﬀemblics with greater Aſſurance and 

Protection, We have thought it requiſite, and 
do hereby command, that no Diſturbance of a- 
ny kind be made or given unto them, under Pain 
of Our Diſpleaſure, and to be further proceeded 

againſt with the utmoſt Severity. And foraſmuch 
as We are defirous to have the Benefit of the 

Service of all Our loving Subjecte, which by the 
Law of Nature is inſcparably annexed to and in- 
herent in Our Royal Ferſon. and that none of 
Dur Subjecks may for the future be under any 
Diſcouragement or Diſability (who are otherwiſe 
well inclined ard fit to ſerve Us) by reaſon of 
ſome Oaths or Teſts that have been uſually admi- 
niſtred on ſuch Occaſions, We do hereby further 
O nee 0 1 i YOBD I n declares 
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declare, That it is our Royal Will and Pleaſure, 
that the Oaths commonly called the Oaths of 
Supremacy and Allegiance, and alſo the ſeveral 
Teſts and Declarations mentioned in the Acts of 
Parliament made in the 2fth and 3zoth Years of 
the Reign of Our late Royal Brother King Charles 
the Second, ſhall not at any time hereafter be re- 
quired to be taken, declared, or ſubſcribed by a- 
ny Perſon or Perſons whatſoever, who is or ſhall 
be employed in any Office or Place of Truſt, ei- 
ther Civil or Military, under Us, or in Our Go- 
vernment. And We do further declare it to be 


Our Pleaſure and Intention from time to time 


hereafter, to grant Our Royal Diſpenſations un- 
der Our Great Seal to all Our loving Subjects ſo 
to be employed, who ſhall not take the ſaid Oaths, 


or ſubſcribe or declare the ſaid Tefts or Declara- 
tions in the above-mentioned Acts, and every of 


them. And to the end that all Our loving Sub- 
jects may receive and enjoy the full Benefit and 
Advantage of Our Gracious Indulgence hereby 
intended, and may be acquitted and diſ harged 
from all Pains, Penalties, Forfeitures, and Diſa- 
bilities by them or any of them incurred or for- 
feited, or which they ſhall or may at any time 
hereafter be liable to, for or by reaſon of their 
Non- conformity, or the Fxerciſe of their Reli- 
gion, and from all Suits, L'roubles, or Diftur- 


bances for the ſame, We do hereby give Our 
free and ample Pardon unto all Non-conformiſts, 


Recuſants, and other Our loving Su jects for all 
Crimes and Things by them committed or done 
contrary, tothe Penal Laws formerly made rela- 
ting to Religion, and the Profeſſion or Ex rciſe 


thereof; hereby declaring. tha this Our Royal 
Pardon and Indemnity ſhall be as good and effe- 


ctual to alllme ts and Purpoſes, as if cvery in- 
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dividual Perſon had been therein particularly na- 
med, or had particular Pardons under Our Great 
Seal, which We do likewiſe declare ſhall from 
Lime to time be granted unto any Per ſon or Per- 
ſons deſiring the ſame; willing and requiring Our 
Judges, Juſtices, and other Officers, to take no- 
tice of and obey Our Royal Will and bleaſure 
hei ein before declared. And although the Free- 
dom and Aſſurance We have hereby given in re- 
lation to Religion and Property, might be ſuffi- 
cient to remove from the Minds of Our loving 
Subjects all Fears and Jealouſies in relation to ei- 
ther; yet We have thought fit further to declare, 
That We will maintain them in all thei Proper- 
ties and Poſſeſſions, as well of Church and Abby - 
Lands, as in any other their Lands and Property 
whatſoever. | | 


Et idem Attornatus dicti Demini Rrgis 
nunc Generalis pro eodem Domino Reige ulte- 


nins dat Curie hic intelligi & informari, quod 


poſtea ſerlicet wiceſimo ſeptimo die Aprilis 
Auno Regni dicti Domini Regis nunc, Cc. 
quario, apud Weſimonaſterinm preditium in 
Comitatu Middleſexiz prædlicto, idem Domi- 
nus Rex nunc ex eademClementia & benigna 


intentions ſuis erga ſubditos fuos Regni ſus 


Angliæ, per Negiam ſuam Prerogativam, a- 


liam Kegalem ſuam Declarationem Intirula- 


71m, Dis ajeſty s Gꝛacious Declaration, 
gerentem datum t ſdem die & an ultimo 
mentionatis, magno [igills ſus Angle ſimili- 
ter figillatam, publicavit ; in qu quidem 
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FAMES REX. 


65 'UR Conduct has been ſuch in all 
times, as ought to have perſwaded 
t the World, that we are firm and conſtant 
& to our Reſolutions; yet that eaſie People 
& may not be abuſed by the Malice of crafty 
& wicked Men, We think fit to declare, that 
& Our Intentions are not changed ſince the 
& 4h of April, 1687, when we iſſued out 
ce Our Declaration for Liberty of Conſcience 
& in the following Terms 


5 
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His MAJESTY's Gracious 


DECLARATION 


To all his loying Subjects for 


Liberty of Conſcience. 


FAMES REX. 


: 3 7 


T 7 having pleaſed Almighty God not only 

ro bring Us to the Imperial Crown of || 
:icſe Kingdoms, thro' the greateſt citfcul- 1 
Lies, but to preſeive Us by a more than or- 
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dinary Providence, upon the Throne of our 
Royal Anceſtors; There is nothing now that 
we. ſo earneſtly defire, as to eftablih Our 
Government on ſuch a Foundation as may 
make Our Subjects happy, and unite them 
to Us by Inclination, as well as Duty; which 
We think can be done by no means ſo eff-- 
Etually, as by granting to them the free Ex- 
erciſe of their Religion for the time to come, 
and add that to the perfect Enjoyment of their 
Property, which has never been in any Caſe 


invaded by Us ſince Our coming to the Cro«n; 
which being the two things Men value moſt, 


ſhall ever be preſerved in theſe Kingdoms, du- 
ring our Reign Over them, as the trueſt Me- 
thods of their Peace and Our Glory. We 
cannot but heartily wiſh, as it will eaGly 
be believed, that all the People of Our Do- 
minions were Members of the Catholicꝶ 
God, it is, and hath of long time been Our 
conſtant Senſe and Opinion (which npon dij- 
vers Occaſions we have declared) ti hat Con- 
ſcience ought not to be conſtrained, nor Feo- 
ple forced in matters of mecr Religion. It 
hath ever been directly contrary to Our In- 
clinations, as We think it is to the Intereſt of 
Government, which it deſtroys, by ſpoiling 
Trade, depopulat ing Countries, and diſcon- 
raging Strangers, and finally, that it never 
obtained the End for which it was employed. 
And in this we are the inore confirmed by 

8 E 4. | the 
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the Reflections we have made upon the Con- 


: duct of the four laſt Reigns For after all 
the frequent and, preſiog Endeavours that 


were uſed in each of them, to reduce this 


Kingdom to an exact Conformity in Religion, 


it is viſible the Sueceſs has not anſwered the 


| Deſigns and that the difficulty is invincible: 
Wie therefore out of Our Princely Care and 


Affection unto all Our loving Subjects, that 
they may live at eaſe and quiet, and for the 
increaſe of Trade, and Encouragement of 
S rangers, have thought fit, by Vertue of Our 
Royal Prerogative, to iſſue forth this Our De- 


clarat ion of Indulgence, making no doubt of 
the Concurrence of Our two Houſes of Parlia- 
ment, when We ſhall think it convenient for 


them to meet. In the firſt place, We do 
declare, That We will protect and maintain 
our Archbiſhops, Biſhops, and Clergy, and 


all other our Subjects of the Church of Eng- 
land, in the free Exerciſe of their Religion 


as by Law eſtabliſhed, and in the quiet and 
full Enjoy ment of all their Poſſeſſions, with- 
out any moleſtation or diſturbance whatſoe- 


ver. We do likewiſe declare, That it is Our 


Royal Will and Pleaſure, that from hence- 


ſlorth the Execution of all and all manner 


of Penal Laws in Matters Eccleſiaſtical, for 
not coming to Church, or not receiving the 


Sacrament, or for any other Nonconformity 
to the Religion eſtabliſhed, or for or by rea- 
ſon ot the Exerciſe of Religion in any man- 


ner 
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all our Loving Subjects, which by the Law 
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ner whatſoever, be immediately ſuſpended, 


and the further Execution of the ſaid) Penal 


Laps, and every of them, is hereby ſuſpend- 


ed. And to the end that by the Liberty here- 


by granted, the Peace and Security of Our 
Government in the Practice thereof may not 
be endangered, We have thought fit, and do 
hereby ſtraitly charge and command all Our 
loving Subjects, that as we do freely give them 


leave to meet and ſerve God after their own 


way and manner, be it in private Houſes, or 
Places purpoſely hired or built for that uſe, 


ſo that they take eſpecial Care that nothing 


be preached or taught amongſt them, which 


may any ways tend to alienate the Hearts of 


Our People from Us or Our Government; 


And that their Meetings and Aſſemblies be 
Peaceably, Openly, and Publickly held, ind 
all Perſons freely admitted to them; and that 
they do fignitie and make known to ſome One 
or more of the next Juſtices of the Peace, whar 
Place or Places they ſet apart for thoſe Uſes. 
And that all our Subjects may enjoy ſuch 
their Religious Aſſembiies with greater Aſſu- 


rance and Protection, We have thought it 
requiſite, and do hereby Command, that no 


diſturbance of any kind be made or given un- 
to them, under Pain of our Diſpleaſure, and to 
be further proceeded againſt with the utter- 
moſt Severity. And foraſmnch as We are 


deſirous to have the benefit of the Service of 


of 
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of Nature is inſeparably annexed to, and in- 
herent in Our Royal Perſon; and that none 
of our Subjects may for the future be ypder 
any diſcouragement or diſability (who are o- 
therwiſe well inclined and fit to ſerve Us) 
by reaſon of ſome Oaths or Teſts that have 


been uſually adminiſtred on ſuch Occaſions ; 
We do hereby further Declare, That it is 


Our Royal Will and Pleaſure, That the Oaths 


commonly called the Oaths of Supremacy and 
Allegiance ; and alſo the ſeveral Teſts and 


Declarations mentioned in the Acts of Parlia- 


ment, made in the 257% and 3074 Years of 
the Reign of Our late Royal Brother King 


Charles the Second, ſhall not at any time here - 
after be required to be taken, declared, or 


ſubſcribed by any Perſon or Perſons what- 
ſoever, who is or ſhall be imployed in any 


Office or Place of Truſt either Civil or Mi- 


litary, under Us or in Our Government. 
And We do further declare it to be Our Plea- 
ſure: and Intention, from time to time here- 
after, to grant Our Royal Diſpenſations un- 
der Our Great Seal to all Our Loving Sub- 
jets ſo to be employed, who ſhall not take 
the ſaid Oaths, or ſubſcribe or declare the 
ſaid Teſts or Declarations, in the abovemen- 
tioned Acts and every of them. And to the 
end that all] Our Loving Sub jects may receive 
and enjoy the full benefit aud advantage of 
Our Gracious Indulgence, hereby intended, 
and may be acquitted and diſcharged from all 


Pains, 
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Pains, Penalties, Forfeitures and Diſabilities, 
by them or any of them incurred or forfeit- 
ed, or which they ſhall or may at any time 
hereafter be liable to, for or by realin of 
their Nonconformity or the Exerciſe of their 
Religion, and from all Suits, Troubles, or 
Diſturbances for the ſame; We do hereby 


give Our Free and Ample Pardon unto all 


Nonconformiſts, Recuſants, and other Qur 
Loving Subjects, for all Crimes and things by 
them Committed or done, contrary to the 
Penal Laws formerly made relating to religi- 


on, and the Profeſſion or Exerciſe thereof, 


hereby Declaring, That this Our Royal Par- 
don and Indemnity ſhall be as good and ef- 
fectual to all Intents and Purpoſes, as if e- 
very individual Perſon had been therein par- 
ticularly ,named, or had particular Pardons 
under Our Great Seal: Which We do like- 
wiſe. Declare ſhall from time to time be 
granted unto any Perſon or Perſons deſiring 


the ſame. Willing and requiring Our Judges, 
Juſtices, and other Ga to take notice of, 


and obey Our Royal Will and Pleaſure here- 
in before Declared. And although the Free- 
dom and Aſſurance We have hereby given in 
Relation to Religion and Property, might be 
ſufficient to remove from the Minds of Our 
Loving Subjects all Fears and Jealouſies in re- 
lation to either; yet WM e thought fit fur- 
ther to Declare, [hat Ve intain chem 


in all their Properties aa Poileflions, as well 
1 4; . 
c VOL 
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of Church and Abby Lands, as in any other 
their Lands and Properties whatſocver. Given 
at Our Court at Whitehall the 4th Dey of | 


April, 1687. In the Third Tear of Our 


Reign. 

Ever ſince we granted this Indulgence, We 
have made it Our principal Care to ſee it pre- 
ſerved without Diſtinction, as We are encou- 
raged to do daily by Multitudes of Addreſſes, 
and many other Aſſurances We receive from 
Our Subjects of all Perſwaſions, as Teſtime- 


nis of their Satisfaction and Duty, the Ef. 


fects of which We doubt not but the next Par- 
liament will plainly ſhew, and that it will not 


bein vainthat We have reſolved to uſe Our ut- 


termoſt Endeavours to Eſtabliſh Liberty of 
Conſcience on ſuch juſt and equal Foundati- 
ons, as will render it unalterable, and ſecure to 


all People the free Exerciſe of their Religion 


for ever, by which future Ages may rezp the 
benefit of what is ſo undoubtedly for the ge- 
neral good of the whole Kingdom. It is ſuch 
a Security We deſire, without the burden and 
conſtraint of Oaths and Teſts, which have 
been unhappily made by ſome Gov ernments, 
but could never ſupport any; nor ſhould Men 
be advanced by ſuch means to Offices and 
Employments, which ought to be the Reward 
of rocks 4 idelity;, and Merit. We muſt 
conclude, that not only good Chriſtians will 
joyn in this, but whoever! is concerned for the 
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aſide all private Animoſities as well as ground- 
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increaſe of the Wealth and Power of the Na- 
tion. It would perhaps prejudice ſome ofour 
Neighbours, who might loſe part of thoſe 
vaſt Advantages they now enjoy, if Liberty 
of Conſcience were ſettled in theſe Kingdoms, 
which are above all others moſt capable of Im- 
provements, and of Commanding the Trade 
of the World. In Purſuance of this great 
Work we have been forced to make many 
changes both of Civil and Military Officers 
throughout Our Dominions, not thinking a- 
ny ought to be employed in Our Service, who 
will not contribute towards the eſtabliſhing 
the Peace and Greatneſs of their Country, 
which we moſt earneſtly deſire, as unbiaſſed 
Men may ſee by the whole Conduct of Our 
Government, and by the Condition of Our 
Fleet, and of Our Armies, which with good 
management ſhall be conſtantly the ſame, and 
greater, if the Safety or Honour of the Na- 
tion require it. We recommend theſe Con- 


3 | fiderations to all Our Subjects, and that they 


will reflect on their preſent Eaſe and Happi- 


neſs, how for above three Years, that it hath 
pleaſed God to permit Us to Reign over theſe 
EKingdoms, We have not appeared to be that 
Prince Our Enemies would have made the 
World afraid of, Our chief Aim having been 
not to be the Oppreſſer, but the Father of 


Our People, of which We can give no bet- 
ter Evidence than by con juring them to lay 


lets 
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leſs Jealouſies, and to chooſe ſuch Members 
of Parliament, as may do their part to finiſh 
what We have begun for the Advantage of 
the Monarchy over which Almighty God 

hath placed Us, being reſolved to call a Par- 

liament, that ſhall meet in November next 7 
at fartheſt. 3 


Quam quidem Regalem Declarationem 

dict Domini Regis nunc ultimo mentiona- 

| tum dem Dominus Rex nunc poſtea ſeilicet © 
triceſimo die Aprilis Anno Regni ſui quarto 
1 2 ditto, apud Meſimonaſterium 8 2 

um in Comitatu Middleſexie preditto, impri- » 3 

mi & per totam Angliam publicari cauſavit, ö 

& pro magis ſolemni demonſtratione, 2 | 

catione, & manifeſtatione gratiæ ſuæ Regie 

1 benignitatis & benevolentiæ ſug ad omnes 
ligeos ſuos in eadem Declaratione ultims men- "2 

tionata ſpecificatos puſtea ſcilicet quarts 4 1 

Mais Anno Regni ſui quarto, apud 22 3 

naſterium prædiclum in Comitatu . "I 
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prædicto idem Dominus Rex debito nodo or- 
dinavit prout ſequitur. 
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At the Court at Whitehall, the 2 of 1% 
1688. It is this 1 Ordered WW 10 Ma. 1 


Divine Service, upon the 20th, and 755 | I 
this Month in all Churches and Chappe!“ © 
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within the Cities of London and Weſtminſter, 
and Ten Miles thereabout; and upon the 34 
and 10th of June next in all other Churches 
and Chappels throughout this Kingdom. And 
it is hereby further Ordered, That the Right 
Reverend the Biſhops cauſe the ſaid Declara- 
tion to be ſent and diſtributed throughout 
their ſeveral and reſpective Dioceſſes, to be 
read accordingly. 


Et ulterius idem Attornatus diff; Domini 
Regis nunc Generalis pro eodem Domino Re- 
ge dat Curiæ hie intelligi & informari, quod 
poſt Con fectionem præiicti ordints ſcilicet, do- 
cimo octauo die Mali, Anno Regni diffi Do- 
mini Regis nunc quarto ſupradicto, apud 
Weſtmonaſterinm prædictum in Comitatu Mid. 
Aleſexiæ prædicto, Willielmus 3 
Cantuarienſis de Lambeth in Comitatu ur- 
riæ, Willielmus Epiſcopus Ae de St. 
Aſaph in Comitatu Hlintiæ, Franciſcus Epi- 


ſcopus Elienſis de Aarochia Santi Andreæ 


Holborn in Comitatu Middleſexie, Fohannes 
Epiſcopus Ciceſtrenſis de Ciceſtria in Comita- 
zu Suſſexiz, Thomas Epiſcopus Bathenenſis 
& Wellenſis de Civitate Wells in Comitatu 
Somerſetiæ, Thomas Epiſcopus Petriburgen- 


i de parochia ſancti Andres Holborn in 


chmitatu Middleſexie, & Jonathan Epiſco- 


pus Briſtalenſis de Civitate Briſtol, inter ſe 
conſuluerunt & conſpiraverunt, ad diminu- 
endam Regiam Authoritatem, Regalem Præ- 


rogativam 
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rogativam & Poteſtatem, & Regimen ejuſ- 
dem Domini Regis nunc in præmiſſis, ac ad 
eundem Ordinem infringendum & eludendum; 


ac in proſecutione & executione conſpiratio- 


nis prædictæ, pi idem Willielmus Archie- 
piſcopus Cantuarienſis, Willielmus Epiſcopus 
Aſaphenſis, Franciſcus Epiſcopus Elienſis, 
Johannes Epiſcopus Cceſtrenſis, Thomas Epi ſ- 
copus Bathonenſis & Wellenſis, Thomas Epiſ- 
copus Petriburgenſis, & Jonathan Epiſco- 
tus Briſtollenſis dicto decimo octavo die Mail 
Anno Regni difti Domini Regis nunc quarto 
ſupradicto, vi & armis, &c. apud Weſtmo- 
naſterium prædictum in Comitatu Middle- 
ſexie prædicto, illici:e, malitiosè, ſeditiosè 
& ſcandalosè quoddam falſum, fictum, per- 
nitioſum, & ſeditioſum libellum, in ſcriptis 
de eodem Domino Rege & Regali Declarati- 
one & Ordine prædictis (prætenſu Petitionis) 
fabricaverunt, compoſuerunt & ſcripſerunt, & 
fabricari componi & ſcribi cauſaverunt, & 
eundem falſum, ficlum, malitioſum, pernitio- 


ſum, & ſeditioſum libellum per 72 prædi- 


um Millielmum Archiepiſcapum Cant uarteu- 
ſem, Willtelmum Epiſcopum Af phenſ in, 
Franciſcum Epiſcopum Etienſum, Fohaunem 
Fpiſcepum Ciceſtrenſem, Tromam ti piſcopum 
Bathonenſem & Mlienſem, Thomam Epiſ- 


copum Petriburgenſem, ex onathamum Epi- 


ſcapum Briſtollen ſem manibus ſuis proprias re- 


ſpectivè ſub ſcriptum die, & anno, & loco ul- 


temo mentionatis in præſent à dicti Domini 


Regis 
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Regis nunc vi & armis, &c. publicaverunt, 
& publicari cauſaverunt; zu quo quidem falſo, 


Vcto, malitioſo, pernitioſo & ſeaitioſo libello 


continetur 8 


The humble Petition cf William 
Archbiſhop of Canterbury, 
and of divers of the Suffra- 
gan Biſhops of that Province 
(now preſent with him) 
in behalf of themſelves and 

others of their abſent Bre- 
thren, and of the Clergy 
of their reſpective Dioceſſes, 


Humbly ſneweth, 


HAT the great Averſeneſs they find 

in themſelves to the diſtributing and 
publiſhing in all their Churches, Your Ma- 
jeſty's' late Declaration for Liberty of Con- 
ſcience, proceedeth neither from any want 
of Duty and Obedience to Your Majeſty; 
our Holy Mother the Church of England 
being both in her Principles and in her con- 
ftant Practice unqueſtionably Loyal, and hay- 
ing to her great Honour, been more than 


Onez 
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once publickly acknowledged to be ſo by Your 
Gracious Majeſty ; nor yet from any want 
of due Tenderneſs to Diſſenters, in relation 
to whom they are willing to come to ſuch 


a Temper as ſhall be thought fit, when that 


matter ſhail be conſidered and ſettled in Par- 
lament and Convocation. But, among many 
other Conſiderations, from this eſpecially, be- 
cauſe that Declaration is founded upon ſuch 
a diſpenſing Power, as hath been often de- 
clared illegal in Parliament, and particularly 
in the Years 1662, and 1672, and the begin- 
ning of your Majeſty's Reign; and is a mat- 
ter of ſo great Moment and Conſequence to 
the whole Nation, both in Church and State, 
that your Petitioners cannot 1n Prudence, 
Honour, or Conſcience, ſo far make them- 
ſelves Parties to 1t, as the Diſtribution of it 
all over the Nation, and the ſolemn Publica- 
tion of it once and again, even in God's Houſe, 
and 1n the time of his Divine Service, muſt 


amount to, in common and reaſonable Con- 
ſtruction. | 


— In contemptum dicti Domini Regrs 
nunc, & Legum hujus regni Angliæ, mani- 
feſtum, in malum exemplum onnium aliorum 
in tali caſu d linquenttum, ac contra pacem 
dicti Domini Regis nunc, Coronam & Digni- 
gatem ſuas, &c. Jude idem Atornatns dicti 
Domini Regis nunc generalis pro codem 
Domino Rege petit adviſamentum Curiæ hic 
in premiſſis, & debitum legis proceſſum ver- 
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ſus præfatos Willielmum Archiepiſcopum Can- 


tuarienſem, Willielmum Epiſcapum Aſapheu- 
ſem, Franciſcum Epiſcopum Flienſem, Johan- 
nem Fpiſcofum Ciceſtrenſem, Thomam FEpiſco- 
pum Bathonenſem & Wellenſem, Thomam E- 
piſcopum Petriburgenſem, & Fonathanum H- 
piſcopum Briſtollenſem ſicri; ad reſpondendum 
ditto Domino Regi de & in præmiſſis, Cc. 


4 Powys. 
W. Williams, 


Mr. Att. Gen. My Lord, we humbly pray, 
that according to the Rules of the Court in ſuch 
Caſes, my Lord Archbiſhop of Canterbury and 
my Lords the Biſhops may plead to the Informa- 


tion. 


Mr. Soll. Gen. My Lords the Biſhops are here 
in Cuſtody in Court, upon the higheſt Commit- 
ment that can be in this Kingdom, to wit, That 
of the King in Council; and we pray that, ac- 
cording to the Courſe of the Court, they may 
plead to the Information preſently. 

L. C. J. What does his Grace and my Lords 
the Biſhops ſay to it? 

Mr. Serj. Pemberton. Will ycur Lordſhip give 
us leave, who are of Council for his Grace my 
Lord of Canterbury and the reſt of my Lords the 
Biſhops, to ſpeak a Word in this Matter ? 

L. C. F. Ay, Brother, go on. 

Mr. Serj. Pemberton. That which we have to 
deſire of your Lordſhip and the Court is this 
We have now heard this Information read, and 
tis plain we could know nothing of this before, 
the Warrant of Commitment being only in ge- 


2 neral- 
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neral for a Libel; and this being a Caſe of the 
greateſt Conlequence, peradventure, that ever 
was in Weſtminſter Hall, (that, I think, I may 
boldly fay, it is a Caſe of the greateſt Conſe- 
quence that cver was in this Court) and it being 
a Matter of this Nature, that theſe great and 
Noble Pe ſons, my Lords the Biſhops, are here 
taxed with, that is, for making a ſeditious Libel 
contained in ſuch a Petition (as though it was a 
Libel to petition the King) we do beg this of your 
Lordſhip, that (it being of this great Impor- 
tance) to the end we may come prepared to ſay 
what we have agg igſt it, we may have an Impar- 
lance till the next Term. | 

Mr. Finch. Pray, my Lord, favour me with a 
Word on the ſame Side for my Lords the-Biſhops. 
Your Lordſhip ſees now how neceflary the Trou- 
ble we gave you before, in making our Objecti- 
ons againſt the reading of the Information, was, 
and what the Drift and Aim of the King's Coun- 
cil wae, in the deſiring the Information to be 
read firft; for now it is read, what is it that they 
deſire of your Lordſhip? They defire that my 
Lord Archbiſhop, and my Lords the Biſhops, be- 
ing in Cuſtody, and brought here in Cuſtody, 
they may be now ſo charged with this Informa- 


tion as to plead preſently : This, my Lord, we 
oppoſe, and with humble Submiſſion we ought - 


to have time to imparl, and a Copy of the In- 
formation, that we may confider what we have 
to plead to it; for however we come here into 
Court, whether legally or not legally, yer ought 
we in the one and in the other Caſe to have time 
to conſider of our Defence. And, my Lord, 
till of later time, this Practice, which the King's 


Council now calls the Courſe of the Court, was 


| "never 


2 
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never uſed, nor was any Man required to plead 


immediately; and, my Lord, if the Practice of 
the Court has not been anciently fo (as J do be- 


lieve they will ſcarce ſhew it to be ancienter 


than a few Years laſt paſt) then, with humble 
Submiſſion, though the Courſe of the Court have 
been ſo for ſome little time paſt, yer it is not in 
the Power of the Court (as we humbly conceive) 
to make a Courſe in Prejudice of all the Privi- 
leges that the King's Subjects are by the ancient 
Rules of Law intitlcd to; they cannot make a 
new Law in Prejudice of any Right or Privi- 
lege which the Subject hath, and call it the 
Courſe of the Court. Now that this which we 
deſire for my Lords the Biſhops is the Right and 
Privilege of the Subject, is moſt manifeſt; for 


there might be many Defences that a Man may 


have to make to an Accuſation of this Nature, 
which it is impoſſible for him to know at the 


firſt hearing of an Information read, and yet 


which would be neceſſary for him to make uſe 
of, or at leaſt it would be impoſſible for him to 
make uſe of in ſuch a Manner as the Law dorh 
allow of and require. It may be the Pleas which 


he has to plead may be ſuch as that he has not 


time to put into Form; there may be Matters 
upon the hearing the Information read, that it 
would be neceſſary for him to give Anſwer to 


which he knew not of before, and therefore may 
neither have Materials ready, nor be capable of 


putting them (if he had them ready) into ſuch 
Form as the Law requires. They tell you on the 
other Side, that if a Man be brought into Court 
by legal Proceſs, he may be charged with any 
Information whatſoever ; that they are not tied to 
the Fact alledged in the Commitment, but find- 

1 g 
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iag the Party under a legal Impriſonment, they 


can exhibit an Information againſt him for any 


other Offence. Then, my Lord, would I fain 
know, which way any Man alive can be prepar- 
ed to make his juſt and legal Defence, for he 
| knows not his Accuſation; for tho? he think it 
may be for that for which he was committed, 
yet it may prove otherwiſe, and then he can be 
no way provided with Materials for his Defence, 
but he mult loſe all Advantages which the Law 
gives him for his Defence. My Lord, if this be 
the Courſe of latter times, yet you will not take 
that to be ſuch a Law as is binding to all future 
times; and we are ſure the King's Council cannot 
ſhew that this was the ancient Practice, for that 
was quite otherwiſe. 25 3 


L. C. F. Mr. Finch, you were not here, I ſup- 


poſe, when this Queſtion came in Debate in this 
Court lately, in the Caſe of a very | 
t was urged very earneſtly and very learnedly by 
one that ftands by you; we upon that Debate 
asked Sir Samuel Aſtry what the Courſe of the 
Court was, and he told us that the Courſe of the 
Court (of his own Knowledge for all the time 
that he had ſat as Clerk of the Crown in this 
Court) was, that when any one was brought in 
Cuſtody, or upon a Recognizance, they were to 
plead preſently. 

Mr. Finch. Sir Samuel Aſtry has not been here 


ſo very long, as to make the Practice of his time 


the Courſe of the Court. | 

L. C. F. But Iwill tell you what he ſaid fur- 
ther, if you will hear me; be ſaid he had en- 
quired of Mr. Waterhouſe, whom we all know to 
have been an old Cleik in the Crown Office, and 
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he told him that that had been the Practice all his 


time. 


Mr. Serj. Pemberten. My Lord, I hope the | 


Couſe of the Courts of Meſiminſter-Hall ſhall not 
depend upon the Certificate of ſuch a one as Mr. 
Waterhouſe, who is a Man (we all know) is ſu- 
perannuated, and very defective in his Memo- 
ry. 
"Mir: Fuſt. Powell, Certainly what they defire 
for the Defendant is very reaſonable, for I rake 
the Point to be only this, Whether a Man may 
be compelled, being in Cuſtody, to plead to an 
Information preſently. 

Mr. Fuſt. Allybone. Pray, Brother Powell, ſpare 
me a Word in this Matter; Mr. Finch, 1 ſuppoſe 
you labour that the Court will not deny you, 
that you may have time to plead according to 
the Courſe of the Court: We are not making 
new Courſes for particular Facts, that by my 
Conſent we will never do; but if you ſay ſuch a 


thing is not the Courſe of the Court, and the 


King's Council affirm it is, how ſhall this be de- 
rermined ? and from whom can we take our In- 
formation to determine what is the Couric? I 


am ſure there is none of us that are here now, 


can pretend to tell what the ancient Courſe was; 
for my part, I declare it, | cannot; and I know 
no reaſon there ſhould be any Novelty intr-duced 
into rhe Court upon any Ground or Reaſon what- 
foever, nor will | conſent to any while | fir 
here. Therefore I defire ro know what is the 
ancient Courſe, and how {ſhall we come to the 
Knowledge of that Courſe, if not by the Certi- 
ficate of thoſe who have been ancient Officers of 
the Court? An 

F 4 Lord 
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Lord Ch. Juſt. Nay, that is certain, the Court 
will bring in nothing new in any ſuch Caſe as 
this. | 

Ar. , Allybone. If that hath not been the 
ancient Courſe wichout Exception, I am againſt 
it; I know no Realon my Lords the Bithops 
ſhould have any thing new put upon them; on 
the other Side, they mult not expect to have the 
ancient Courſe of the Court declined in their 
Caſe. | | 

Mr. Pollexfen. Pray, my Lord, hear me a lit- 
tle in this Matter; Tis not my Defire that any 
Law ſhould be altered for any particular Caſe, 
and the Courſe of the Court I know is the Law 
of the Court; but I humbly crave leave to ſay, 
Thar I take the ancient Courſe of the Court ro 
be quite otherwiſe, than what the King's Coun- 
cil would have it; there may be particular things 
done now and then, perhaps in particular Caſes, 
and upon particular Occaſions, which will not 
make what is ſo done to be the Courſe of the 
Court, nor be a binding Rule to you. Now as 
to this Matter, of time or no time, to plead to 
an Information, I remember rhe time very well, 
when I and ſome others that ſto d ar the Bar, 
and wondered when we {aw this Practice comin 
in, and thought it a very hard and milchievous 
thing, for (in truth) the ſeveral Plots that have 
been, and the Hearts of Men about thoſe things, 
have brought in this Courſe; for certain I am, 
and I dare ffi m there never was any ſuch Courſe 
here before, neither upon Warrant from the Chief 
Juſtice, nor upon Recognizince, or any other 
Proceſs, was a Man compelled to plead inſtantly, 
Without having a Capias in the regular Form af- 
ter a Contempt for not appearing upon Summons: 
SF. 4 | Truly, 


OE HE 
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Truly, my Lord, we had no Intereſt in the Mat- 
ter one way or other, to make us ſcruple it any 
otherwiſe than as we were concerned, that the 
Law and Juſtice of the Nation ſhould have its 
true and ancient Current. And this I can aſſure 
your Lordſhips, that here was both my Lord 
Chief Juſtice Saunders, and Mr. Serjeant Holt, and 
my ſelf, who took notice when this was firſt of- 
fered at, to make a Man plead immediately with- 
out giving him time to conſider what he ſhould 
plead, could not but ſay among our ſelves that 
it was an unreaſonable thing; and we were in- 
clined to ſpeak to the Court to inform them of 
the Conſequence of it, which needs muſt be ve- 
ry miſchievous, Sir Samuel Aftry, we know, 
came to be Clerk of the Crown in my Lord 
Scroggs's time. We know 'tis uſual and cuſtomary 
for the Court to ask what is the Courſe of the 
Court in doubtful Caſes, and to receive the In- 
formation from the Officers of the Court on both 
Sides; If it be on the Plea Side, from Mr. Aſton, 
if on the Crown Side, from Sir Samuel Aſtry, 
concerning things of Practice, but I did never 
think that what they reported was final and con- 


cluſive to the Court. But to make this Matter 


clear, I humbly pray that you would pleaſe to 


give order for the ſearch of old Precedents, how 


the old Practice really hath been; every thing 
that has been done in hot times, is not to be made 
a ſtanding Rule: If there do any ſuch thing ap- 
pear to have been done and practiſed ancicntly, 


truly, my Lord, I will ſubmit, and fay I am un- 


der a mighty Miſtake; bur if this which is now 
urged for the Courſe of the Court, is nothing 
but what the Zeal of the Times and Heat of 


Perſecutions hath introduced, ſurely that is not 
| fit 
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fic to be a conſtant Rule for the Court to go by; 
tor every one knows, that the Zæal of one time 
may bring in that by Surprize upon one Man, 


which when things are cool, or at another time, 


will appear to be plain Injuſtice. We have in- 
deed ſeen ſtrange things ot this kind done before, 
but I hope to God they are now at an end, and 
we ſhall never lee any ſuch thing done hereafter. 
And as for this particular Point, I think it is a 
wonderful thing in the Conſequence of it, if the 
Law ſhould be as they would have it. Here is a 
long Information juft read over to a Man (but 
whether long or ſhort, as to the main Point, 
tis the fame) and you ſay the Courſe of the Court 
is, he muſt plead to it immediately. Surely Mat- 
ters of Crime that require Puniſhment to be in- 
flicted on Men, are of as much Conſequence and 


Concern as any Civil Matter whatſoever; and 


Men are to have their Rights in thoſe Matters 
preſerved, as well as in other Matters, which is 
ali [ preſs, For ſuppoſe a Man has a ſpecial 


Matter to plead, as particularly ſuppoſe it be 


the King's Pardon, I cannot give this in Evidence 
upon a Tryal after Not Guilty pleaded, then I 
ought to plead it; but what if I have it not rea- 
dy, tis not telling the Court of it, without 


ihewing of it, that will do; ard it may be a Man 


that is taken up, and brought hither in Cuſtody, 
cannot have it rcady to ſhew; but yet then by 
this Rule a Man ſhall loſe the Benefit of his 
Plea, by being compelled to anſwer immediately. 
But they ſay the Court will do right; I ſuppoſe 
they will; and my Lords the Biſhops in this Caſe 
I believe do not &1fftruſt but that the Court will 
do right; but 1 never thought the Law was 
brougart to that pals, that ſuch things as theſe 
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were left wholly in the Diſcretion of the Court; 
certainly Imparlances, Time to plead, and juſt 
Preparations for a Man's Defence, are things that 
the Law has ſettled, and not left in the Diſcreti- 
on of the Court; and truly to me ir ſeems all 
one utterly to take away a Man's Defence, as to 
hinder him of the Means to prepare for it, My 
Lord, here is an Information before you againſt 
theſe noble Lords; it is a Matter of great Mo- 
ment; and tho?, I hope in God, there is no great 
Cauſe for it, yet however ſince ſuch Perſons are 


concerned, and 'tis a Matter ot ſuch great Weight, 


J hope you will give us ſuch an Imparlance, as if 
we had this Day appeared upon the ordinary 
Proceſs, which is an Imparlance until the next 
Term. 

L. Ch. Juſt. There is a Difference between this 
and that other Caſe: It my Lords the Biſhops 
had appearcd upon the Summons, they would 
have had an Imparlance of courſe; but when 
they are brought up hither in Cuſtody, that 
mightily alters the Caſe. Bur that we may not 
be too haſty in a thing of this Nature, let the 
Clerk of the Court be conſulted with, that we 
may know what the true Courſe is. 

Mr. Attorney General. My Lord, we pray Sir 
Samuel Aſtiy may be examined a little about 
it. 

Mr. Fuſt. Allybone. Mr. Pollexfen, I believe 
the Court is unanimous in their Reſolutions of 
making nothing new in this Caſe but pray give 
me leave ro tell you, this 1; not the firſt time that 
this Queſtion has come to he agirated in this 
Court ſince I came hither, Now from whence 
can the Court take their Meaſures ro be rightly 
informed what the Practice of the Court is, but 
| trom 
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from the Information of the Officers of the Court, 
who by their conſtant Employment are moſt ca- 
pable of knowing what the Courſe is? Now if 
ou come to offer any thing that may be Matter 
of Doubt to the Court, concerning the Practice 
of the Court, you having known that this thing 
was controverted before (tor ſo it has been) ſhould 
have provided your ſelf with ſomething that 
muſt be a reaſonable Motive for us to doubt; for 
this has not been only once, but often moved; 
and our Officers have been. conſulted with con- 
cerning this Queſtion, which took its Riſe from 
ſuch Objections as you have made now. Now | 
for you to tell us, That you deſire that we 
would look into Precedents, is, methinks, pretty 
odd; if you had brought us any Precedents, it 
had been ſomething. And withal I muſt tell you, 
that you muſt not reckon the Favour of the 
Court in any particular Caſe, to be the ſtanding 
Rules for the Practice and Courſe of the Court; 
bur inſtead of bringing Precedents, you only of- 
fer your own Thoughts, and thoſe would create 
no doubt in us, but what has been before ſatis fi- 
ed upon Examination of the Officers of the 
Court. 55 
Ar. Pollexfen. Pray Sir, will you give me leave 
Ato anſwer you one Word? | 

Mr. Juſt. Powell. Truly J have not obſerved 
that ever this Point was ſtarted ſo as to beget a 
ueſtion ſince I came hither, but only in the 
Caſes of the Quo Warrants; and truly in that 
Caſe I thought it hard they ſhould be denied 
time to plead, eſpecially the Conſequence being 


ſo fatal. - 
L. Ch. 7uſt, Les, yes, Brother, it has been ſe- 


veral times. 
Ar. 
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Mr. Juſt. Powell, Truly, my Lord, I have not 
obſerved it, nor do I remember it. 

Sir Rob. Sawyer, My Lord, I have always ta- 
ken the Diſtinction, as to theſe Matters, to be 
this | | 
Mr. Juſt. Powell. But, my Lord, if the ancient 
Courſe of the Court hath been to grant an Im- 

arlance, and a Copy of the Information before 
they plead, I ſee no Reaſon why my Lords the 
Biſhops ſhould not have the Benefit of that an- 
cient Courſe; for if a Man that is ſued at Law 
for a Two-penny Treſpaſs, ſhall have that Ad- 
vantage as to reccive a Declaration, and have 
time to plead what he can to it, why ſhould not 
my Lords the Biſhops, in a Matter of ſo great 
Weight, have the ſame Advantage too? But in- 
deed, if the Courſe of the Court hath been an- 
ciently otherwiſe, I can ſay nothing to it; for the 
Courſe of the Court 1s certainly the Law of the 
Court. 

Mr. Juſt. Aly bone. Brother Powell, you ſay well, 
if they did produce any one Precedent to give 
us occaſion to doubt in the Matter. 

Sir Rob. Sawyer, Pray, good my Lord, will you 


give me Leave 


Ar. Att. Gen. Why, Sir Robert Sawyer, will 
you never have done? 

Ar. Soll. Gen. No, they are all fo zealous and 
eager in this Caſe, that they won't permit either 
the Court, or any Body elſe, to ſpeak a Word 
but themſelves. : | 

Mr. Serj. Pemberton. Good Mr. Sollicitor, give 
us Leave to anſwer the Objection that the Court 
hath made to us; we would fatisfie your Lord- 
ſhip where the Diſtinction really lieth; where 


there has been an Opportunity for the Party to 
come 
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come in, as by Summons, or Subpcena, or the 
like, and he has ſlipped that Opportunity, and 4 
ſo the King is delayed; in that Cale they always © 
uſed to put the Party upon pleading preſently, 
when he was taken up upon a Capras, and brought 
in Cuſtody ; but when there was never any Sub- 
fœna taken out (as the Caſe is here) ſo that the. 
Party never had an Opportunity to come in and 
render himſelf, and appear to anſwer it accord- 
ing to the due Courle of Law, an Imparlancde 
was never yet denied, nor time to plead; and 

that is the Caſe here. | 
Sir Rob. Sawyer. My Lord, Mr. Serjeant has 
given you the true Diſtinction, where Proceſs 
has gone out to ſummon any one to appear to an 
Information, and he hath failed to appear accor- 
ding to the Summons, and the Profecutor for 
the King takes out a Capras, if he be brought in 
upon that Capias, the ancient Courſe has been ſo 
as they ſay: But for that other Matter, where a 
Man comes in upon a Commitment at the firſt 
Inſtance, and an Information is put in juſt as this 
is, the ſame Morning and not before; if they 
can ſhew any one Precedent of this kind fifteen 
Years ago, I would be contented to yield that 
they are in the right; but I am ſure they are not 
able to do it: In Sir Mattbem Hales's time when 
this was moved, it was refuſed; and he was clear 
of another Opinion. _—_ 
Mr. Att. Gen. 1 hope now, my Lord, we hall 
be heard a little for the King, and I cannot for- 
bear obſerving in the firſt Place ſomewhat that 
theſe Gentlemen have offered at, who are now 
inveighing againſt the Heat of the Times, when 
a great part of that Heat we know who were 
the Inflamers of; but what is all this to the Pur- 
pole ? 
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poſe? The Queſtion is barely this, Whether, 
when a Man is brought in Cuſtody into this 
Court, and charged with an Information, he 
ſhall nor, by the Courle of the Court, be com- 
pelled to plead preſently. 

Sir Rob. Sawyer. To Indictments for Treaſon and 
Felony, he ſhall be compelled to plead preſent- 
ly, but not to an Information for Miſdemeanours. 

Mr. Fuſt. Powell. It ſeems to me very hard he 
ſhould, 
Mr. Att. Gen. Sir, there are many things that 
ſeem hard in Law, but yer, when all is done, the 
Judges cannot alter the Law. Tis a hard Caſe 
that a Man that is tryed for his Life for Treaſon 
or Felony cannot have a Copy of his Indictment, 
cannot have Council, cannot have his Witneſſes 
ſworn, but this has been long practiſed, and the 


_ Uſageis grown to a Law, and from time to time it 


hath been ſo taken for Law, it cannot be altered 
without a new Law made; as it hath been here- 
tofore, ſo it muſt be now, till a greater Autho- 
rity alter it. And ſo, as to the Caſe here at pre- 
ſent, if it were a new Cale, and it was the firſt In- 
ſtance, I muſt confeſs I think I ſhould not preſs 
it; but if this be the conſtant Practice of the 
Court, and if theſe Gentlemen that now oppoſe 
it, ſome of them Miniſterially, ſome of them 
Judicially, have themſelves eſtabliſned this Pra- 
ctice, they have no Reaſon to wonder that we 
follow them in it, We do not blame them for 
what they do now, for Men when they are of 
Council may be permitted to argue for their Cli- 
ent contrary to their former Opinions; but if 
theſe things by their Procurement have done thus 
before, ſurely without Offence wee may pray the 
like may be done now. Tis our Duty on Be- 

half 
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half of the King to deſire that he may have Right 
done him, as well as they on the Behalf of my 
Lords the Biſhops z and for the Ulage to cite Pre- 
cedents were endleſs, eſpecially of late times; 


and theſe Gentlemen know them all very well, 


for they were ſome of them Parties to them 
themſelves, and we can do no more, nor need, 
than to put them in mind of their own doings; 
whether it was ſo before their time or not, it 
concerns them to make out, and retra& their own 
Errors; but in our Obſervation, if ever this 
was preſſed or inſiſted upon on the King's Behalf, 
this Courſe has always been purſued. | 

Sir Rob. Sawyer. For a Precedent, my Lord, 
there is the Caſe of my Lord Hollis, where there 
was given time after time. 

Ar. Soll. Gen, That was only time to argue the 
Plea to the Juriſdiction of the Court. 
Ar. Juſt. Powell. Mr. Sollicitor, have you ever 
known it conteſted, and upon Debate fo ruled, 
in an Information for a Miſdemeanour, as this 
Caſe is? | 

Mr. Soll. Gen. If you plcaſe ro ask Sir Sa- 
muel Aſtry, he will inform you how the Courſe 
has been. 55 : 

L. C. F. What ſay you, Sir Samuel Aſtry? 

Sir Sam. Aſtry. My Lord, when I came into 
this Place, there was an ancient Gentleman that 
had been long a Clerk in the Office. 


JL. C. F. How many Years is it ſince you came 


into this Office ? | 


Sir Sam. Aſtry. About a dozen Years, I think, 


my Lord; and he fat in this Place where Mr. 
Harcourt does now ; he was always accounted a 
loyal, honeſt, and intelligent Man, that is Mr. 


Waterbouſe, who is now alive: and when I came 
rs” into 


[4 
my 


„ 
8 


= * e N I 


7 
2 
SW"; 
PE 


The Tryal of the Seven Biſhops. 31 


into my Office, I took my Inſtructions in a great 


Meaſure from him, and asked him what the 
Courſe ef the Court was, in (uch Caſes which 


1 my felf did not underftand; for tho' I had 
been an Attorney twenty Years, yet it was on the 


other Side, the Civil Side; and tho' I knew ſome 
things of my own Knowledge, yet I did not fo 
well know the whole Practice of the Court; and 
particularly asked him what was the Courſe of 
the Court in this Caſe that is now in queſti»n, 
and he told me, that in all his Time and E xpe- 
rience, if a Man appears upon a Recog nizance, 


or was a Perſon in Cuſtody, or appeared in pro- 


ria perſona, as a Perſon privileged, he ought to 
lead at the firft Inſtarce ; and according to that 
Practice, when Sir Kobert Samyer was Attorney- 
General, it was the conſtant Practice, and I am 
ſure he knows it is no new thing. 
Sir Rob. Sawyer, But upon what Informations, 


Sir Samuel Aſtry, were they Informations upon 


Miſdemeanours ?. | 

Sir Sam. Aſtry. Yes, ſeveral. 

Sir Rob. Sawyer. But was there not Proceſs ta- 
ken out firſt to call the Party in? | 

Str Sam. Aſtry. Yes, where Proceſs was never 
taken out. | 

Mr. Att. Gen. For how long time is this that 
you ſpeak of your own Knowledge, Sir Samuel? 

Sir Sam. Aſtry. About a dozen Years. 

Mr. Serj. Pemberton. It was never done till ve- 
ry lately, but after the Party was in Contempt 
for not appearing. 

Mr. Soll. Gen. I would ask you, Sir Samuel A- 
ſtry, one Queſtion: Was the uſual Proceſs of Subpe- 
na firſt taken out? for Mr. Serjeant Pemberton ſays 
it was; do you find any Warrant for ſuch a Dit- 
ference as that? 
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Mr. Serj. Pemberton. Do yo find any ſuch Cafe 
as this is? 

Mr. Soll. Gen. Nay, pray Mr. Serjeant give us 
your Favour, and let us ask our Qu<eitions accor- 
ding to your own Doctrine. How do you find 
the Practice to have been as to that Diſtinction 
they have made? 

Str Sam. Aſtry. Sir, I would be very loath to 
enlarge the P:ecedents of the Crown-Office fur- 


ther than the Truth is; I tell you whence | took 
my Inſtructions, from Mr. Waterhouſe, who was 


an ancient Clerk in the Office, he has been in 
that Office ſixty Years; and the Inſtructions 1 
took from him were, that this was the Practice 
all his time, and it has been aſſerted all my time; 
it has been often conteſted, I confeſs, and Mr. 
Pollexfen has always oppoſed it. and moved 2 
it, but it has been always ruled againſt him: 

know it was againſt his Judgment, but the = 


always over-ruled it. 


Sir Rob. Sawyer. Sir Samuel Aſtry, can you give 
_ one Precedent before you came into this Of- 

ce! 

Sir Sam. Aſtry. Sir, I can go no farther than 
this that I have told you, what Information I re- 
ceived from him. 

Sir Rob. Sawyer. What is all this but a Certifi- 
cate from Mr. Waterhouſe? 

L. C. 7. We can be informed no otherways 
than by Certificate from the old Clerks of the 
Office. 

Mr. Serj. Pemberton, Alas, he is a Child, and 
not fit to do any thing. 

Mr. Pollexfen. We all know Mr. Waterbouſe 
very well, he is a very weak Man, and always 

was ſo, and there is no depending upon any thing 
that he ſays. ram end 
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Mr. Soll. Gen. Pray, my Lord, will you hear us 
a little for the King? 
The Biſhop of Peterborough whiſpering with 
Sir Robert Sawyer, Mr. Sollicitor ſaid 70 
him, My Lord, you had better look another 
way, and look towards the Court, for there 
Jour Buſmeſs lies, 
IL. C. F. Well, Mr. Sllicitor, what ſay you? 
Mr. Soll. Gen. My Lord, it appears plainly that 
the King is in poſſeſſion of this Privilege, and 
has been ſo for theſe dozen Vears, for ſo long 
the Juſtice of the Kingdom towards all the Sub- 
jects, hath run, in all the Inſtances of it, in this 
Channel; and tho' it has been conteſted as often 
as Mr Pollexfen has been of Council for the De- 
fendant, in ſuch Caſes it has always been ruled a- 
gainſt him; he indeed has made his continual 
Claims (Sif Samuel Aſiry ſays) he has raiſed the 
Luit, and made a Hue and Cry, but it has al- 
ways gone againſt him. And I would ask the 
reſt of you Gentlemen that are of Council for 
my Lords the Biſhops (for ſome, or one of you, 
I am ſure, has been concerned in every Informa- 
tion that has been exhibited in this Court for 
this nine or ten Years laſt paſt, I would ask you) 
wherher in any Information that you have been 
concerned in, if the Party, being brought in by 
Proceis, inſiſted ro have Time and an Impar- 
lance, ir was ever granted him? I know you will 
not fay it ever was; why then ſhould there be 
more done in this Caſe, than has been done in all 
other Caſes this ten Years? *Tis not ſufficient to 
make Declarations againſt the Unreaſonableneſs 
of the Practice, for it is but what you have 
done your ſelves, and inſiſted upon for Law; 
and all thoſe Men that upon Informations have 
been compelled to plead, have had Injury done 
| (3 2 them, 
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them, or elſe theſe Lords will have no Injury by 
the Court's taking the tame Courſe, Ir is true, 
my Lords the B ſhops are Peers, and here are ſe- 
ven of them, and ſcven Lords go a great way, 
they make a Committee, I think, in the Houle 
of Pecrs; and a mighty Matter is made of it, that 
this is the Caſe of ſo many Lords: But will you 
alter the Courſe of the Court, becauſe ſeven of 
my Loròs the Biſhops are concerned in it, and 
they make a mighty Sir about the Reaſonable- 
neſs of the thing? How can it be believed that 
the Law will not give a Man time to make his 


Defence? They agree themſelves, that if it were 


in the Caſe of Life and Death, they muſt plead 
preſently; and doth not the ſame Reaſon hold? 
and may not an Argument be drawn à fortiort, in 
the Cale of a Miſdemeanour? If 1 am not to have 
time when | plead for my Life, there is leſs Rea- 
ſo I ſhould have time to anſwer a Treſpaſs : But, 
my Lord, i is not Reaſon that weighs in the Caſe, 
*ris the Courſe of the Court, which is the Law 
of the Court, that we are contending for ; and 
whar is there in the Caſe that ſhould require ſo 
much time for my Lords the Biſhops to plead to 
it? It is charged in the Information, that theſe 
noble Prelates did make a Libel, which was pro- 
duced by them, and publiſhed in the King's Pre- 
ſence; they can cafily tell whether they have done 
this, or not done itz what can they plead bur 
the general Iſſue? They talk of ſpecial Matter 
to be pleaded, but can they ſhew any more that 


they can ſay, than what any poor ordinary Coun- 


tryman if he were here to plead to an Information, 
could ſay; that is, whether he was Guilty or Not 
Guilty? Theſe Lords can tell whether it be true 
that they did publiſh the Paper laid in the Infor- 
mation, and then your Lordſhip will tell _—_ 

Wat 
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what will be the Conſequences of tha. Publicati- 
on in Point of Law. We ſay all this was done 
at Weſtminſter, there the Scene is laid; and it is 
not an Information for an old ſtale thing done a 
great while ago, but a thing that was done Ve- 
tterday, and a thing notorious enough, their con- 
teſting with the King about his Decl ration of 
Indulgence. And as to what Mr. Finch has ſad, 
That this is a Novel Invention, and a !Trick to 
rob a Man of his juſt Defence; fure he forgets 
who it is that taught us the Trick; if it be a 
Trick, we have learn'd it from thoſe that trick'd 
before us. And what is it that theſe Lords do 


deſi e? they would have an Imparlance till Mi- 


chaelmas Term : does or can your Lordſhip think 
they ask that which is reaſonable ? to have fix 
Months time to plead Not Guilty to an Infor- 
mation for a Libel; and when ſo many Men have 
been denicd ir formerly upon the Inſtigation of 
thoſe very Gentlemen, that now prels ſo very 
hard to have it granted, ſure they muſt expect 
to be denicd it too; and all this while theſe 
Lords lye under this Acculation, which is not ſo 
trivial a Matter as ſome would make it | believe 
my Lords the Biſhops have a Deſire to be clear- 
ed, I ſuppoſe it is only their Council that deſire 
to delay it, upon what Ground I know nor. 1 
believe they themſelves would be glad to remove 
the Imputation, which would be beſt done by a 
Tryal, and the ſooner the better: If they have a 
Mind to juſtifie themſclves, this is the readieſt 
Courſ®: for it, and they may do it preſently by 
pleading Nor Guilty. My Lord, I know | am 


in a great Auditory, and abundance of you Lord» 


ſhip's time has been taken up already; I preſs it 
therefore for the ſake of the King, and for the 
lake of my Lords the Biſhops, we ſha!l elſe 624 
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all hang in Suſpence, and hang in the Air for ſix 
Months longer ; therefore let the Matter be pur 
upon a fair Iſſue, fo as it may come to a ſpeedy 
Determination. I am ſure if theſe Lords be in- 
nocent to Day, they will be innocent to Mor- 
row; and if it were my own Caſe, I would de- 
fire to have it tryed as ſpeedily as I could, and 
therefore. I pray they may plead immediatelv. 
Mr. J. Powell, Mr. Sollicitor, what do you ſay 
to the Difference that was taken between a Per- 


ſon that was brought in Cuſtody at the firſt In- 


ſtance, where there is no Contempt to the Pro- 
ceſs of the Court, and one that comes in here by 
Capias, upon Default of appearing at the Sum- 
mons? 

Ar. Finch. My Lord, if I apprehend them a- 
right, they give us more than we did ask; for 
Mr. Sollicitor has laid it down as a Rule, that if 
a Man is taken upon a Capias in a mean Proceſs, 
he ſhall have no Imparlance. 


Mr. Soll. Gen. No, you are greatly miſtaken, 


Sir, and I pray don't lay down Rules for me. 
Mr. Finch. If I am, Sir, I beg your Pardon; 
bur this I am ſure of, if a Yenire Fac. goes out, 
which is in the Nature of a Subpona, and the 
Party appear to it, that being the firſt time he 
could come into Court, you cannot force him to 
plead to an Information, but he has an Impar- 
lance of Courſe. — | 1 
Ar. J. Powell. Methinks it ſeems very reaſona- 
ble, that this forcing a Man to plead preſently 
ſhould be only a Puniſhment for a Contempt of 
the Court; and pray, were my Lords the Biſhops 
in Contempt to the Court when they came here 
to Day? Certainly they were not, for no Man is 
in Contempt, bur he that being ſerved vit Pro- 
ceſs, diſobeys that Proceſs; and if my Lords the 
hs | 5 Kr + oO | Bithops 
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Biſhops had been ſerved with a Subpena, and had 
nor appeared, then there would have gone out 
a Capias to bring them in, and ſo they would have 
come in upon a Contempt, and then they would 
have come within the Rule. 

Mr. Soll. Gen. If you have a mind to it, you 
may ask Sir Samuel Aſtiy again. 

Ar. Att. Gen. It they come in upon Bail they 
ought to plead preſently. 

Mr. J. Allybone. Mr Finch, I'll tell you what 
ſticks with me; truly you could not but be aware 
that this would be required of you, for this very 
thing was in debate laſt Term, and you know 
what Rules the Officer ſaid was rhe Courſe of 
the Court; why did you not therefore come pre- 
pared with ſome Precedents, to ſhew us what the 

Courſe of the Court is? 

Ar Att. Gen. Truly, my Lord, at this rate 

we ſhall kcep your Lordſhip here all this After- 
noon, if theſe Gentlemen will not be ſatisfied 
with the Rule of the Court; and for an Anſwer 
to what Mr. Juſtice Powell ſays, if any Riot be 
committed in the Country, and the Parties are 
bound by Recognizance to appear here, that is 
no Proceſs of this Court, and fo conſequently 
there can be no Contempt, and yet they muſt 
plead preſently. 
Mr. J. Powell, There is a particular Reaſon for 
that, becau'e they are bound by Recognizance; 
Sir Samuel Aſtry and others fay, that it they come 
in by Recognizance they mult plead preſently. 

Mr. Soll. Gen. But for the thing it ſelf, (that 
the People that hear us may not imagine that 
this Court puts a Hirdſhip upon my Lords the 
Biſnops, more than is done in other Caſes) it is 
beſt to keep the ſame Rule as is in all other Caſes; 
for when all is done, when Juſtice goes with an 
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equal Current, without any regard to one Perſon 
or other, then every Body is ſafe, and all Perſons 
concerned do their Duty: So in this Caſe, here 
be no Precedents produced, wherein it has been 
otherwiſe; then can no Perſon complain but that 
things go in this Caſe as they do in all other 
Caſes. Perhaps ſuch a Caſe (as to the Fact of it) 
never happened before, but for the Law of it, 


that is plain, and the ſame as in all other Caſes ; 
for that there may be an Information againſt my 


Lords the Bithops, as well as other People, if 
they make Libels, ſure it is no doubt at all; and 
if an Information lies againſt them for it, they 
are under the ſame Rules as others are. But theſe 
Gentlemen talk of being ſurprized, and that this 
is the firſt time they have heard of this Informa- 
tion; but have we told any News in this Infor- 
mation? Was not all that is contained in it, no- 
toriouſly enough known before? Was not the 
King's firſt Declaration very well known? Was 


not his ſecond Declaration very well known? 


Was not his Order of Council for the reading of 
the Declaration very well known? Is not your 


own Petition a thing very well known to your 


ſelves and all the world? Then theſe being the 
particular Facts of which this Information is made 
up, and we only ſay you did do this Fact, and we 
ask you, did you do it, or did you not; can there 
be any great Surprize in this? My Lord, I cannot 
ſee any thing that alters this from the common 


Caſe, but only their being Peers; and ſince this 


Queſtion has been heretofore under Conteſt, theſe 
Gentlemen have had time enough to have pre- 


: Pages Precedents, ro differ this from the common 


ale, if they could; bur fince they cannot, we 
deſire they may have the ſame Rule that is in all 
other Caſes, and then to be ſure all will go right. 
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I. C. J. Sir Samuel Aftry, pray will you tell 
us, whether ever rhe Court uſed to grant an Im- 
parlance where a Perſon comes in in Cuſtody ? or 
did you ever know, when a Perſon comes in up- 
on a Commitment, time was given him to plead? 
Mr. Serj. Pemberton. Have you ever known it 
dif;uted and denied? | 
Sir Sam. Aſtry My Lord, I have known that 
tis in the Diſcretion of the Court to grant what 
time they pleaſe. 8 
L. C. F. ls it the Courſe of the Court to give 
an Imparlance? 85 
Sir Sam. Aſtry. No, 'tis the Favour of the 
Court; and if the Defcndants have at any time 
ſhewed a reaſonable Cauſe that they have ipecial 
Matter to plead, or any other Cauſe allowed by 
| the Court, the Court has ſometimes indulged them 
ſo far as to give them time. 
I L. C. J. But how is the ordinary Courſe, Sir 
Samuel Aſtry? 
Mr. J. Allybone. Ay, for as J ſaid before, things 
done in particular Cates in Favour, are not Pre- 
Y cedenrs. | 
N Sir S. Aſtry. I have told your Lordſhip the 
7 Coui ſe is this, that any Perſon that appears upon 
a Recognizance, or is taken up by your Lord- 
> ſhip's Warrant, or by a Warrant from a Juſtice 
of Peace, or any other way in Cuſtody, or any 
Officer of the Court that is a privileged Perſon, 
and that muſt appear in propria per/on4, muſt 
plead preſently, if the Court upon particular 
Reaſons do not give him time; and this I receiv- 
ed Information of, as the Practice of the Court, 
from Mr. Waterhouſe, who had been a Clerk in 
the Office fixty Years. 
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plead over and over; ſo that there is one Prece- 


as can be found, will ſhew that this was always 


upon them, and that with great Reaſon, with 
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Mr. Soll. Gen. He ſaid fo before, but theſe Gen- 


tlemen will never be contented, unleſs they have 


a new Law made for them. 

Ar. Pollexfen. My Lord, I would not unne- 
ceſfarily trouble your Lordſhip, but truly this is 
a Caſe of great Concern. And firſt of all, I think 
we ſhall all agree, that what has been uſed for ten 
or twelve Years paſt will not make the Courſe of 
the Court; and next I perceive they do not bring 
any one Inſtance for any Proceeding of this ſort 
above ten or twelve Years old: But then (ſay 
they) on the other Side, Why do nor you bring 
Precedents that it has gone otherwiſe hereto- 3 
fore? My Lord, that cannot be done, for it is a 3 
Negative on our Side, that this which they de» 
fire is not the Courſe of the Court ; bur then | 
(as it is impoſſible) to prove a Negative, ſo the 


Proofs ſhould come on the other Side that this 


has been done; they ought to ſhew it, if there E 
has been any ſuch thing as a ſtanding Rule, or 4 
elſe ir ſhall be preſumed an Innovation, as being A 
contrary to all Reaſon. But, my Lord, becauſe A 
they put it upon us, there is this Proof on our 
Side, as much as a Negative can afford: In thoſe 
Proceedings, that were in the great Caſe of the 
Habeas Corpus, there was an Information againſt 
Elliot and others, they had time given them to 


dent: and as many of theſe Caſes in former times 


the Courſe. But pray (ſay they) produce us one 
Inſtance, that ever there was a Man that came in 
upon a Recognizance that had time to plead. 
Truly, my Lord, I cannot juſt now tell whether 
any ſuch Inſtance can be produced, but I verily 
believe there may be a great many: Bur I turn it 


Sub- 
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Submiſſion to your Lordſhip; Shew me any Man 
(if you can) above a dozen Years ago, that had 
not time allowed him to plead. Ay but (ſay 
they) Mr. Waterhouſe, an ancient Clerk of the 


Crown- Office, that has been there theſe ſixt 


Years, hath certified that this hath been the Pra- 
Etice of all his time. My Lord, we that have 
been converſant in the Buſineſs of this Court, did 
all very well know Mr. Waterhouſe when he was 
here, and fat in Court in the Place of Sir Samuel 
Aſtry. 

Sir Sam. Aſtry. No, Sir, it was in Mr. Har- 
courts Place. 

Mr. Pollexfen, Well, he executed a Place here, 
and 'tis no Matter whether he was Maſter of the 
Office or no; but I think we all knew him very 
well. He was a Man as lame in his Buſineſs as 
could be, for there are ſome Men that will never 
do Buſineſs well, let them be never ſo long at 


it; and he was as weak in the Practice of the 


Court, and every thing elſe, as tis poſſible for one 
that has been bred in an Office can be; and at 
this time he is grown ſo decrepid and ſuperannu- 
ated, that you may as well depend upon the Cer- 
tificate of an old Woman, as any thing that he 
ſhall ay in ſuch a Matter as this. He is now al- 
moſt fourſcore Years of Age, and has loft that 
little Memory and Underſtanding he had; but if 
his Certificate muſt be depended upon, becauſe 
of his ſtanding in the Office, pray, my Lord, ler 
him come hither, and do you ask him what he 
has to ſay in this Matter. 
Mr. Soll. Gen. Aye, that is very well indeed, 


Ar. Pollexfen. Good Mr. Solicitor ſpare us, 


certainly there needs not ſuch great haſte in 
this Matter, we are upon a buſinnſs of very great 
Weight and Concernment, for you are now ma- 
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king a Law for the whole Kingdom in point of 
Practice, in Caſes ot this Nature. We do ſay, 
indeed, that by the Re.ton of the Heat and Zeal 
of theſe laſt ten Years, uch a Uſage has been 
introduced, but Sir Samuel! Aſtrey tells you, it 
was oppoſed, and I hope that neither I, nor the 
thing will be the worſe thought of. becauſe | op- 


— what I thought an um eaſonable and new 


nventi n; My Lord, I know in the Cate of the 


City of London, we had time to plead a whole Vaca- 


tion after an Imparlance, and were not at all hurri- 
ed on, as the King's Council w-uld do in this Caſe; 
My Lord, it they can produce any Autient Pre- 
cedent for ir, I will ſay no mo e, hut there is no 
Caſe in Print in any of our Books tha: ever I 
read or can remember, that countenances ſuch an 
Opini-:nz a Man by this means may Iole his juſt 
Defence, and he has no Remedy, nor will i ever 
be in his Power to retrieve it, for he may be 


brought on : ſudden into Court upon a Warrant, 


and when he 1s here he ſhall be charged with an 
Information, and preſently he muſt Plead not 
Guilty, becauſe he has not time to prepare a Plea 


of any other Nature, let him have never ſo much 


other ſpecial Matter, or occaſion for it; if you 
pleaſe to let t is Matter be examined what the 
Precedents are, and what Age thoſe Precedents are, 
then pe ha s your Lordſhip will get ſome ſatis- 
faction; but otherwiſe, if the bare Certificate of 
the Maſter of the Office is to be a Guide to the 
Court, what is Law, and what is not, we ſhall 
be in a very uncertain Condition, eſpecially when 
the Ma ter carries in the very Face of it a great 
deal of Unreaſonahleneſs and Injuſtice. They on 


the other ſide will argue that is not more unrea- 5 


ſonable than he practice in the Caſe of Treaſon, 


and Felony, where Perſons are compelled to Plead 
inſtantly, 


Dee” 
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inſtantly. But under Favour, My Lord, there 
is no Compariſon between this Caſe and that, 


though | know it was always thought a hard- 


ſhip and defect in our Law, that a Perton ſhould 
be denied time to plead in Caſe of Life and Death, 
except he can ſhew ſome ſpecial Matter of Law 
that he has to Picad, and then he has always 
time allowed him to put it into Form; And Icould 
never thi: k there was any Reaſon to be given 
for it, but becauſe the common Defences of Fel- 
lons w uld be little Shifrs and Arts, which would 
deſtroy pr c:edings, ard make them tedious, and 
that would be an Encouragement to People to 
commit Felony; and beſide there is a Truſt which 
the Law repoſes in the Court in Capital 
Caſes, to take care that theſe Men ſhould not 
ſuffer upon any little Tricks in Law z but if 
you come below Treaſon and Felony, the Law 

uts no ſuch hardſhip upon the Defendant, nor 


repoſes ſuch a ſpecial Truſt in the Court; but a 


Man may plead any thing he has to plead; And 
can any Man plead before he fees what he is to 
plead ro? and ſhall the Law allow him Council 
to prepare his Plea, and not allow him time to 
conſult with that Council about it? Theſe are 
things, My Lord, that truly, to me ſeem unrea- 
ſonable; But as to the practice and courſe of the 
Court, I pray your Lordſhip to give Order, that 
the Precedents may be ſearched, that you may 


know what the ancient Practice was. 


Me.. Finch. Whether you will grant an Impar- 
lance now or no, yet | hope however, you. will 


think fit to give my Lords the Biſhops time to 


plead. | 
Lord Ch. Juſt. But Mr. Finch, we have had a 


Certificate from Sir Samuel Aſtrey, which truly 
ER weighs 
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ighs a great deal with me; he tells you the 


wel 
PraQice has been ſo ever ſince he came here, and 
that Mr. Waterhouſe told him, that it had been 
ſo all his time, which is ſixty Years. 

Mr. Pollexfen, My Lord, there are Perſons here 
that will upon their Oaths declare, That Mr. 
Waterhouſe has often told them the Practice was 


otherwiſe, even in his time, and afterwards, a 


long time before this new way of Proceeding 
came in. . 

Mr. Ince. My Lord, if I might have Liberty 
to ſpeak, I can ſay Mr. Waterhouſe has told me- 

Lord Ch. Juſt. Pray be quiet, Mr. Ince. 

Mr. J. Allybone. But pray Mr. Pollexfen give 
me leave to Mind you, how the Evidence ſtands 


againſt you; the Objections are, that this has been 


a Practice but for twelve Years laſt paſt; if 


that be true, I think it goes a great way, for 


the practice of twelve Years is Precedent enough, 
Prim4 Facie, that ſuch is the practice; for how 
Mall we come to the Knowledge of the practice, 
but from our Officer Sir Samuel! Aſtry, who has 
been here Examined? and he tells you, that up- 
on his coming into the Office, when it could not 
be fo doubtful as now (it ſeems) it is, he took 
Inſtructions from Mr. Waterhouſe; 1 allow you 
tis but his Certificate, but that muſt go a great 
way with the Court. : 

Sir Rob. Sawyer. Such a Practice as this has 
been always very rare in Informations for Miſde- 
meanours z and they bring you nothing of any 
Precedent older than Sir Samuel Aſtrys time. 
Ar. Finch. Pray, my Lord, give me leave to 
vary the Queſtion. I do not now make it aQue- 
ſtion, whether your Lordſhips ſhould;grant My 


Lords the Biſhops an Imparlance, but whether 


you 
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into Precedents. 
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ou would think fit to look into the Courſe of 
the Court before that time, that Sir Samuel Aſiry 
ſpeaks of, and take time to conſider, and ſearch 
Mr. J. Allybone. Do you, Mr. Finch, give us any 
one Reaſon or Precedent, that may make us doubt 
whether this be the Courſe of the Court or no? 
And you could not but be aware of this before, 
and therefore ſnould have come prepared to make 
out y- ur Objcction. 5 | | 
Mr. Finch. Mr Pollexfen and the reſt of the 
Practiſers in my Lord Hales's time will tell you 
that the Courſe was otherwiſe in his time; 
Sir Samuel Aſtry indeed tells you, it has been ſo 
ſince his time; but this was one of the Points 
(it ſeems) that he was ignorant of, which made 
him inquire of Mr. Waterhouſe, ſo doubtful was 
this Practice. | es 
Sir Samuel Aſtry. J was an Attender upon this 
Court before 1 came into this Office, bur it was 
in another place on the other fide of the Court; 
and therefore was not concerned ſo much to 


know what was the Courſe on this fide, till I 


came into this Office, 

Mr. Soll. Gen. Theſe Gentlemen differ among 
themſelves, one would have an Imparlance, the 
other only time to Plead; I believe truly they can- 
not tell well what they would have. I pray the 
Rules of the Court may be kept to. 

Sir Samuel Aftry. Here are two Clerks that fit 
by me, that have been a long time in the Office, 
Mr Harcourt my Secondary, and the Clerk of 
the Rules; I pray they may be ask'd their know- 
ledge of this matter. 

Mr. Soll. Gen. Certainly theſe Gentlemen think 


they 


Years, my Lord. 
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they muſt not be Subject ro the ſame Rules, as 
others are; we on our Parts have taken all the 
Methods that we could to make this matter ma- 
nifeſt, and what is it that theſe Gentlemen now 
propoſe? They pray you to take time to conſi- 


der, but have they uſed the right means of creat- 


ing a jealouſie or ſuſpicion in the Court, that 
the Courſe ie otherwiſe ? they can give no inſtance 
of it, and all they ſay is, cis a Negative, that | 
this is not the Courle of the Court, but the Im- 
parlance that they beg is in the Affirmative, ſure- 
ly that they cen find proof of, if it be fo: As 
for my Lord Holly's Caſe, that is with us, and 
not againſt us; let Mr. Pollexfen ſnew that ever 
any one of the Men that were brought into Court 
in Cuſtody either had time to Plead, or an Im- 


parlance. 


L. C. 7. Sir Samuel Aſtry ſays he has given you 
his Opinion, and here are two other Clerks of 
the Office that he refers himſelf to, are you will- 
ing that they ſhould be asked? f 

Ar. S. Pemberton. Yes my Lord, with all our 
Hearts. „ 
L. C. F. Mr. Harcourr, How long have you 
been a Clerk in the Crown- Office? I 

Ar. Harcourt. About ſeventeen or eighteen 


L. C. 7. How long have you known the pra- 
Ctice of the Court in this matter, and what is it? 

Mr. Harcourt. J cannot charge my ſelf fo with 
Particulars from the time of my coming into the 
Office, but for theſe ten or twelve Years paſt (II 
remember) it has been as the King's Council preſſed,, 
and as Sir Samuel Aſtry has declared. F: 
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Z. C. F. What ſay you, Mr. Sy/liard, how long 


have you known the Crown-Office? 


Ar. Sillyard. 1 have been a Clerk here about 


thirty. Kears.. | 

L. C. J. Well, and how has the Practice been 
all your time? 

Ar. Sillyard. I have not ſat here as Clerk of the 


" Rules bur a little while; but ſince I have far here, 


I have always obſerved it to be the Practice, that 
one that comes in Cuftody ſhould plead immedi- 


ately. Ir was a thing heretofore that did not fo 


often happen, as it hath done here of late, there- 
fore I cannot ſo well ſpeak to it; but it hath fallen 
our frequently within ſome Years laſt paſt, and 
that hath been the conſtant Courſe. 

Sir Samuel Aſtry. When you firſt came to be At- 
rorney- General, Sir Robert Sawyer, I am ſure it was 


Mr. Att. Gen. Pray let me ask you, Mr. Silly- 
ard, you ſay you have known the Office thirty 
Years; When you firſt came to the Office, were 


Informations as frequent as they are now, and have 
been of late? | 
A4r. Soll. It was fo in the Caſe of Mr. Hamp- 


den, when you were Artorney-General, Sir Robert 
Sawyer, he was forced to plead immediately to an 
Indictment, for a Crime that perhaps you will ſay 
was near upon Treaſon. | 

Sir Rob. Sawyer, Yes truly, it wanted but one 
Witneſs, that was all, * 

Ar. Soll. Gen. But yet the Indictment was only 
for a Miſdemeanour, and there we ſtrugled and 
dcbated the Matter, but were forced to give it o- 
ver, becauſe the Courſe of the Court was againſt 
us; fo it has been by the unqueſtionable Teſtimo- 
ny of Sir Samuel Aſtry tor theſe twelve Years laſt 
paſt, and in thoſe twelve Years we haye had many 

H Changes, 
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Changes, perhaps there may have been twelve 
Chief Juſtices, and they have all affirmed it; and 
if 1 then make it out, that in all theſe Judges 
times that are within our Remembrance it has 
gone thus, then there are cnough of Precedents in 
the Matter. | 

Sir Rob. Sawyer. But, my Lord, I deſire to know, 
whether that were the ancient Courſe, Mr. Holli- 
citor? 

Ar. Soll. Gen. They that make the Objection 
cught to prove it; but 1 will name, Sir Robert 
damyer, another Caſe, and that is the Caſe of Sir 
Samuel Barnadiſton, which was the Caſe of a Li- 
bel too; he was forced to plead immediately, and 
it coſt him 10000] Fine. | 

L. C. 7. Well, Gentlemen, have you done on 


| either Side? 


Mr. S. Pemberton. If your Lordſhip will pleaſe to 
give us time till to Morrow Morning, we will 
come hither by Rule of Court, and bring you 


ſome Certificates and A ffidavits, or elſe ſome Prece- 


dents, that we hope will fatisfic your Lordſhip in 
this Matter. 5 

L. C. J. No, Brother, we cannot do that: The 
Queſtion is what the Courſe of the Court is; we 
have had an Account of that from Sir Samuel A- 
ſiry for twelve Years of his own Knowledge, and 
from Mr. Waterhouſe by him for ſixty Vears; but 
for Mr. Waterhouſe they except againſt him, and 
ſay he was a Perſon that was always lazy, and did 
not ſo well underſtand his Buſineſs, and now is ſu- 
perannuated; that is ſaid, bur is but gratis ditium ; 
perhaps it may be ſo, perhaps not; and they have 
offered to examine Mr. Ince about ſome Opinion 
that he has had from this Mr. Waterhouſe; it may 
be he may have asked him ſome Queſtion that 
may lead to it, and he may have given ſome flight 
Anſwer, 
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Anſwer, but then here are theſe two Perſons, Mr. 
Harcourt and Mr. S:/lyard, and the one has been a 
Clerk theſe ſixteen or ſeventeen Years, and the o- 
ther has known the Office thirty Years; though 
there were not heretofore ſo many Informations 
of this Nature and Kind as now of late, bur til] 
they ſay, that a Perſon that comes in upon a Com- 
mitment, or a Recognizance, {hall never have any 
Imparlance. „ OY | 

Mr. Soll. Gen. Can they give any one Inſtance 
that has any the leaſt Shadow to the contrary ? 

Mr. Pollexfen. My Lord, if we had time, we 
hope we ſhould be able io ſatisfie you in this 
Matter. | | 

Ar. Soll, Gen. You have had time enough to 
prepare your ſelves for this Queſtion, if you had 
thought you could do any good in it. 
I. C. J. Would the Courſe of the Court be o- 
therwiſe to Morrow than it is to Day? We have 
taken all the Care we can to be ſatisfied in this 
Matter, and we will take Care that the Lords the 
Biſhops ſhall have all Juſtice done them, nay, they 


ſhall have all the Favour, by my Conſent, that can 


be ſhewn them, without doing wrong to my Ma- 
ſter the King; but truly I cannot depart from the 
Courſe of the Court in this Matter, if the King's 
Council preſs it. | „ 

Mr. Att. Gen. My Lord, we muſt pray your 
Judgment in it, and your Direction, that they may 
plead. | | 
L. C. J. Truly I think they muſt plead to the In- 
formation. | 

Mr. Att. Gen. Sir Samuel Aſtry, pray ask my 
Lords whether they be Guilty or Not Guilty. 

Then his Grace the Lord Archbiſhop of Canter- 
bury ſtood up, and offered a Paper to the 


Court, 
H Achöb. 
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Avrchb. of Cant. My Lord, I tender here a ſhoxt 
Plca, (a very ſhort one) on Behalf of my ſelf and 
my Brethren the other Defendants ; and I humbly 
defiic the Court will admit of this Plea. 

L. C. J. If it pleaſe your Grace, it ſhould have 
been in Parchment. 

Mr. Soll. Gen. What is that my Lord offers to 
the Court? 5 

L. C. J. We will ſee what it is preſently, Mr. 
Sollicitor, | | 

Biſh. of Peter. J pray, my Lord, that the Plea 
may be read. 85 

Mr. Soll. Gen. But not received. 

Mr. Att, Gen. No, we deſire to know what it 


js firſt. | 


Sir Rob, Sawyer. Mr. Attorney, if they will 
plead, the Court fure is obliged to receive it. 
c L. C. F. If it is a Plea, your Grace will ſtand 

it? 5 

Aiebb. F Cant. We will all ſtand by it, my 
Lord; it is ſubſcribed by our Council, and we 
pray it may be admitted by the Court. 

Ar. S. Pemberton. I hope the Court will not 
deny to receive a ſpecial Plea, if we offer one. 

L. C. J. Brother, let us hear what it is. | 

Mr. Soll. Gen. Read it if you pleaſe, but not 


receive it. 


Clerk reads the Plea, which in Engliſh #s 
thus. = ; 
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— ki. ct. 


The Bisnoes PLEA. 


e ND the aforeſaid William Archbiſhop of Can- 
terbury, William Bifbop of St. Aſaph, Fran- 
0 cis Biſhop of Ely, John Biſhop of Chiceſter, Tho- 
mas Biſhop of Bath and Wells, Thomas Biſhop of 
Peterburgh, and Jonathan Biſbop of Briſtol, being 
preſent here in Court in their own Perſons, pray Oyer 
of the Information aforeſaid; and it is Read to them, 
which being read, and heard by them the ſaid Arch- 
biſhop, and Biſhops: The ſaid drehbiſhop and Bi- 
Hops ſay, that they are Peers of this Kingdom of Eng- 
land, and Lords of Parliament, and each of them is 
one of the Peers of this Kingdom of England, and a 
Lord of the Parliament, and that they being (as be- 
fore is manifeſt) Peers of this Kingdom of England, 
| and Lords of Parliament, ought not to be compelled to 
y anſwer inſtantly for the Miſdemeanour aforeſaid, men- 
e 7:oned in the ſaid Information exhibited here againſt 
them in this Court; but they ought to be required to 
ot | appear by due Proceſs in Law iſſuing out of this Court 
 bere upon the Information aforeſaid, and upon their 
” Appearance to have a Copy of the ſaid Information ex- 
dt Hibited againſt them, and reaſonable time to imparl 
” thereupon, and to adviſe with Council Learned in the 
is © Law, concerning their Defence in that behalf, before 
| they be compelled to anſwer the ſaid Information; 
Whereupon, for that the ſaid Archbiſhop, and Bi- 
hops were Impriſoned, and by Writ of our Lord the 
Kling, of Habeas Corpus, directed to the Lieutenant 
„ the Tower of London, are now brounht here in 


Cuſtody, without any Proceſs upon the Information a- 
Foreſaid iſſued againſt them, and without having any 
Copy of the ſaid Information, or any time given then 


to imparl, er be adviſed; They pray Judgment, and 
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the Privilege of Peers of this Kingdom, in this Caſe 
to be allowed them; and that They the ſaid Archbiſhop, 
and Biſhops, may not be compelled inſtantly to anſwer 
the Information aforeſaid, Rea. 
Rob. Sawyer. 
Hen. Finch. 
Hen. Pollexfen. 


Mr. Att. Gen. My Lord, with your Lordſhip's 
Favour, this in an ordinary Perſon's Caſe, would 
perhaps be thought not fair Dealing, or that 
which (it being in the Caſe of theſe Reverend 
Prelates) I ſhall not now name; to make all this 
Debate and Stir in a Point of this Nature, to 
take the Judgment of the Court after three or 
four Hours arguing, and when the Opinion of 
the Court has been delivered, then to put in a 
Plea to the Juriſdiction of the Court 

Sir Rob. Sawyer. It is no ſuch Plea. 

Ar. Ait. Gen. It is ſo in effect, but certainly it 
is ſuch an Irregularity, and ſuch an unfair way of 
Proceeding, as would not be endured in an ordi- 
nary Caſc, and I hope you will give ſo little 
Countenance to it, as to reject it, and make them 
plead according to the uſual Courſe and way of Pro- 
ceedings; certainly a Plea of this Nature, after 
ſo long an Argument, would be reckoned nothing 
but a Trick. | ET 

Mr. Serj. Pemb. We hope the Court and you 
are not of one Mind Mr. Attorney in this Matter, 
we deſire the Court to receive the Plea. 8 

Mr. At. Gen. With Submiſſion, the Court is 
not bound to receive Pleas, that are put in purely 
for Delay, as this is; for the Judgment of the 
Court has been already given in the very Matter 
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of this Plea; and for rejecting a Plea, it is done . 


every Day, if à Man puts in a meer trifling di- 
1 lato- 
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latory Plea, the Court may reject it; Does this 
Plea contain any thing in it, but what has been 
argued and debated pro & con, and ſettled by the 
Court already? If they will put in any Plea in 
chief they may, but ſuch a Plea as this, I hope 
ſhall not have ſo much Countenance, as to be re- 
ceiv'd by the Court. 

Mr. Pollexfen. Do you Demur to it, if you 
pleaſe, Mr. Attorney, we will join in Demurrer with 

ou. 

Mr. Ait. Gen. No, there will be no need of that. 

Ar. Holl. Gen. Surely the Court will never give 
ſo much Countenance to it, as to receive it. 

Mr. Finch. If you will pleaſe either to Reply or 
. Mr. Sollicitor, we are here to maintain the 

ea. 

Mr. Soll. Gen. If you were here you would ſay 
the ſame thing that we do; My Lord, this Plea 
is, That my Lords the Biſhops are not bound to 
Plead inſtantly ; ſo that 'tis not a Queſtion, Whe- 
ther they ought to anſwer, or not to anſwer, but 
whether they ought to anſwer immediately, and 
what do they ſay more? They would have an Im- 
parlance, and time to conſult with their Council 
what they ſhall plead, which is all but one and 
the ſame thing; and what is the Reaſon they 
give for this? They induce it thus, Theſe No— 
ble Perſons are Peers of the Realm, and ſo ought 
not to be compelled to plead immediately; this, 
it I miſtake not, is the Sum of their Plea. Now 
pray my Lord, what fort of Plea is this? Ir is 
not a Plea to the Juriſdiction of the Court, tho 
it do in a fort decline the Juſtice of the Court 7 
Is it a Plea in Abatement? No, it is not, for it 
is only to gain time, and do they now offer any 


thing more for themſelves, than what was ſaid by 


their Council before? Only, That we arc Peers 
| H 4 of 
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of the Realm, and that ſuch is the Privilege of 
Peers, that they ought to have an Imparlance, and 
time to plead, and that they ought not to anſwer 


preſently : My Lord, this Matter hath been long 


agitated in the Court already, your Lordſhip and 
the Court have given your Judgments, and we 
know your Lordſhip and the Court will not ad- 


mit of Tricks to delay the King's Cauſes; we all 


know the Term is a ſhort Term, and what I faid 
in the Beginning upon this Matter, I ſay again, it 
is the Intereſt, and for the Honour of my Lords 
the Biſhops (if they underſtand their own Intereſt, 
and value their Honour) to have this Cauſe tryed 
as ſoon as may be; but this trifling and tricking is 
only for Delay: For what Iſſue can be taken up- 
on this Plea ? Certainly none; and if we ſhould 
demur, what will be the End of that? But only 
to get time to flip over the Term. If there were 


any thing worth the conſidering in this Plea, and 


that had nor been already debated and ſetled, then 
it might concern us to give ſome Anſwer to it; 
but we have ſpent three Hours (by my Watch) 
in the Diſpute, and the Matter having been over- 
ruled already, it is time to have an End of it; 
ſure the Court will never be ſo treated by theſe 
Perſons, that are of Council for my Lords the Bi- 
ſhops, for it cannot be thought that my Lords 
the Biſhops do it of rhcmicives: and whether 
the Court will be fo ſerved, we ſubmit to your 
Lordſhip. Certainly you will not receive ſuch 
a Plea as this, eſpetially it being in Paper, 
you will never countenance ſuch a Practice, ſo 
far as to give theſe Lords time to trifle with 


the Court; if any ſuch thing as a Plea be ten— 


der'd to the Court, it ought to be in Parch- 
ment, and if they would have an Imparlance, 


there ought to have been an Entry of a Petit 
| Licenti am 


_ WS FF yay par Y 


4, & _ = Wa. MF, PF; 3 0. 0 W® 0. ww 0 


DI. 


hs pw % RY 2 Wo fowl W 


The Tryal of the Seven Biſßops. 105 


Licentiam inter loquendi upon the Roll, but not 
ſuch a Plea as this, for this in effect is no more 
than deſiring an Imparlance, which if it be grant- 
ed of Couric, upon ſuch a Prayer entred upon the 
Roll, you take it of Courſe ; but if it be not of 
Courſe, you cannot come in by way of Plea, it 
mult be by Suggeſtion upon the Roll, and a Con- 
ceditur entred ; if this be admitted as a Precedent, 
every Man hereafter that comes in upon an Infor- 


mation, will take adyantage of it, and plead ſuch 


a Plea as this, and if you grant an Imparlance in 
this Caſe upon this Plea, you muſt grant an Im- 
parlance in every Caſe; certainly the Law is not 
to be altered, the Methods of Proceedings ought 
to be the ſame in every Caſe: And I hope you 
will not make a particular Rule in the Cafe of my 


Lords the Biſhops, without a ſpecial Reaſon for 


It. 
Mr. Serj. Pemb. We put in this Plea, my Lord, 
and are ready to abide by it, and we ſay, that 
according to the Courſe of the Court, it ought 
to be received. | 

Mr. Att. Gen. No, but good Mr. Serjeant, tis 
in the Diſcretion of the Courr, whether they will 
receive it or not, for the Matter has been in de— 
bare alrcady, and has receiv'd a Determination 
the Court has over-ruled them in this very Point 


already, and there is no more in this Plea, than 


was in the Argument before, and therefore it 
ought to be rejetted as a frivolous Plea. 

Ar. Holl. Gen. Here is a Plea offered in Writing, 
and in Paper, the Court ſees what it is, and [ 
hope you will give no Countenance to it. 

Ar. Pollex fon. I do hope, my Lord, you will 
not judge this as a frivolous Plea I think our Caſe 
is ſuch, that you will not do that, it you think 
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fit you may over-rule it, but I hope you will not 
refuſe it. 

Mr. Soll. Gen. The Court will certainly reje& a 
frivolous Plea, and they may do it. 

Mr. Pollex. But Mr. Sollicitor, IJ hope the Court 
will conſider of it, whether it be a frivolous Plea 
or not; it is true, there has been a Debate about 
the Courſe of the Court, and there has been an 


Examination of the Clerk of the Office, and the 


Court has gone upon his Certificate, but yet {till 
perhaps it may remain in Doubt, and it being a 
Queſtion of ſuch a Conſequence as this, it may 
very well deſerve the Court's Conſideration ; there 
never was a judicial Settlement of it (that I know 
of yet) nor do I know any way of having it ſatis- 
factorily ſettled, but by the Judgment of the Court 
entred upon Record; here we offer a Plea that 
contains the Matter in Debate, and this Plea will 
appear upon Record, and if upon Conſideration 
of the Plea your Lordſhip ſhall think fit to over- 
rule it, and be of Opinion againſt the Plea, then 
will you- by your Reſolution in a judicial way, ſet- 
tle the Queſtion that has hitherte been in Con- 
troyerſie. 


. Pollexſen, J would ask you whe- | 


ther the Council have dealt ingenuouſly with the 
Court or no in this Mattcr; after four Hours de- 
bate, and the Opinion of the Court delivered, to 
come and Sum up all the Arguments in ſuch a 
Plea as this, and ſo put us upon debating it over 
again? | | 

Mr. Pollex. My Lord, certainly this has been 
done before, without Offence, after we had mo- 
ved for a thing which was denied upon Motion, 
it is no ſuch great Diſreſpect to the Court (with 
Submiſſion) to put the ſame Mater into a Plea, for 
the Judicial Opinion of the Court, 


Sir 
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Sir Rob. Sawyer. That without all Queſtion has 
been done a great many times. 
Mr. Sol. Gen. How many times have you been 
accuſed of playing Tricks, Sir Robert Sawyer ? 

Sir Rob. Sawyer, Not ſo many as you, Mr. Sol- 


Jicitor. 


Mr. Soll. Gen. I don't ask it as if I queſtioned it, 
for I aſſure you I don't doubt it of your Part at all. 

L. C. J. Pray Gentlemen don't fall out with 
one another at the Bar, we have had time enough 
ſpent already. : 
Mr. Pollex. Truly, my Lord, I would not trick 
with the Court in any Caſe, nor on the other 
Side would I be wanting to adviſe and do for my 
Client, what TI am able and lawfully may; we 
have laboured all we could to get time for my 
Lords the Biſhops to Imparle to this Information, 
and we have been the more earneſt in it, becauſe 
it concerns us, who attend this Bar, to rake what 
Care we can, that the Courſe of the Court may 


be obſerved; but as for this Matter, we ſuppoſe 


this Practice of the Court is not in Law a good 
Practice; Now what way in the World has any 
Man to bring this ſo in queſtion, as to have a 
judicial Reſolution of the Court about it, but by 
ſuch a Plea? We take it, that it is uſual and le- 


gal for us to have an Imparlance, and a Man would 


imparle, but the Court upon Motion refuſed to 
give him an Imparlance; Is it not (think you) 
very fit for the Party to have this judicially entered 


| upon Record? where all this Matter will appear, 


and the Party may be relieved by writ of Error, 
if the Judgment of the Court ſhould be wrong; 
but truly 1 cannot fee how the Court can refuſe 
the Plea, for if ſo be a Plea be pleaded, they have 
their Liberty to anſwer it on the other fide by a 
Replication, or elſe to Demur, and the Judg- 
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ment of the Court may be had upon it one way 
or other, but the Court will neyer go about 
to hinder any Man from pleading where he may 
plead by Law; here is a Plea put in, and the 


Court ſure will take no Notice what is the Mat- 


ter of the Plea, till the other Party have either 
reply'd or demurred; the ſame thing may happen 
in any other Plea that is pleaded, and the Party 
will be without Remedy upon a Writ of Error, 
becauſe the Plea being rejected, there does no- 


thing appear upon Record; truly for the Court 


to reject and refuſe this Plea, would be as hard 
as the refuſing of the Imparlance, and we know 
no way we have to help our ſelves. | 

Mr. Soll. Gen. You might have entered your 
Suggeſtion for an Imparlance upon the Roll, and 
then it would have appeared upon Record, and 
if the Court had unjuſtly denied it you, you would 
have had the Benefit of that Suggeſtion elſewhere : 
Truly, my Lord, I think if any thing be tricking, 
this is, for it is plainly ill pleading. | | 

Mr. Finch. Then pray demur to it. 

Afr. Holl. Gen. No Sir, *tis Fencing with the 
Court, and that the Court won't ſuffer, it is on- 
ly to Delay, and if we ſhould demur, then 


there muſt be time for arguing ; and what is 


the Queſtion after all, but whether you would 


be of the ſame Opinion to Morrow, that you are 
amy? bY 
Sir Rob. Sawyer. I would put Mr. Sollicitor in 
Mind of Fitz Harris's Caſe, which he knows ve- 
ry well, he put it in a Plea, and we for the King 
deſired it might not be received, but the Court 
gave him time to put it into Form, and. I was fain 
to join in Demurrer preſently, and ſo may theſe 


Gentlemen do if they pleaſe. 
Mr. Holl. 
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Ar. Soll. Gen. Yes Sir Robert Sawyer, I do know 
the Caſe of Fitz Harris very well. I was aſſigned of 
Council by rhe Court for him, we were four of 
us, and there was a Plea put in, but no ſuch Plea 
as this; there was an Indictment of High Treaſon 
againſt him, in which Caſe it is agreed on all hands, 
that the Party muſt anſwer preſently, but be- 
cauſe he ſuggeſted here at the Bar, (ſays he) I 


have Matter to plead to the Juriſdiction of the 


Court, and ſhewed what it was, I was Impeached 
before the Lords in Parliament for Treaſon, for 
the ſame Matter of which I am here Accuſed : The 
Court did give him time to put this into Form, 
and we were aſſigned his Council to draw it up for 
him, and accordingly we did put that Matter in- 
to a Plea, that we were here Indicted for one and 
the ſame Treaſon, for which we were Impeached 
in Parliament, and that that Impeachment was 
ſtill depending, and ſo we reſted in the Judgment 
of the Court, whether we ſhould be put ro An- 
ſwer it here; this was a Plea that carried ſome- 
thing of weight in it, and not ſuch a trifling one 
as this. It is true, Sir Robert Sawyer, who was 
then Attorney General, did preſs the Court to over- 
rule it immediately, but it being a matter of ſome 
Importance, the Court would not do that, but 
had it argued ſolemnly by Council on both ſides, 
and at laſt there was the Opinion of three Judges 
againſt one that the Plea was no good Plea. But 
what is that to ſuch a trifling Plea as this? 

Mr. Att. Gen. Pray my Lord favour me a few 
words about that Caſe of Mr. Fitz Harris. It is 
true, there was a Plea put in, and it is true alſo, 
that that which brought that Plea to be argued, 
was the Demurrer that was pur in by Sir Robert 
Sayer, who was ſo zealous and haſty in the mat- 


ter, that becauſe the Court did not preſently over- 
| | rule 


— 
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Peer too, it is the Caſe of my Lord Delameere, 
which they cannot but remember, it being in the 
higheſt Caſe, a Caſe of Treaſon; when my Lord 
Delameere was Arraigned and to be Tryed for High 
Treaſon, he put in a Plea before my Lord Chan- 
cellor, who was then High Steward, and Sir Robert 
Sawyer, who was then Attorney General, prayed the 
Lord Steward and the Peers to reject it, and the 
Court did reject it, (as we hope the Court will do 
this) and would never ſo far delay Juſtice as to 
admit of a Plea that carried no Colour in it, and 
there was no Demurrer put into the Plea, but it 
was abſolutely refuſed : My Lord, in this Cafe we 
have had the Judgment of the Court already, and 
therefore we mult now defire that this Plea may 
be rejected. F 
Ar. | : SF 


RS 
FE 
LT! 


rule the Plea, as he deſired, he immediately Des- 
murred, before the reſt of the King's Council | 
could offer at any thing about it; and thereupon | 
it was put to the Judgment of the Court, and nao 
doubt muſt be argued, and ſpoke to on both ſides; | 
bur where Pleas are really in abuſe of the Court, 
the Court never gives any Countenance to them: 
Nay, truly I have known another Courſe taken, 
I am unwilling to mention a Caſe that hapned 
much about that time too in this Court, becauſe 
of that regard I have to my Lords the Biſhops, 
but Sir Robert Sawyer remembers it very well, I 1 
am ſure; it was the Caſe of one Whitaker, who 
for a thing like this putting in a trifling Plea, not 
only had his Plea rejected, but ſomething elſe was 
ordered, I could ſhew the Precedent, but that Iam |. 
more tender than to preſs it in this Caſe, becauſe Þ. 
there the Court ordered an Attachment to go a- | 
gainſt him; but I will put theſe Gentlemen in þ 
mind of another Caſe, and that is the Caſe of a g 
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Mr. Soll. Gen. My Lord, we have now gone 
out. of the way far enough already; it is time for 
us to return, and bring the Caſe into its due me- 
thods. We pray your Lordſhip to reject this 


Plea. | 


Sir. Rob. Sawyer. My Lord, we are in your 
Judgment, whether you will receive this Plea or 
not. | 

L. C. J. You ſhall have my Judgment preſent- 
ly; but my Brothers are to ſpeak firſt. 

Mr. J. Allybone. Mr. Pollexfen makes it a Que- 
ſtion, whether this Plea may be rejected or not, 
or whether it ought to be received, and the Court 
give their Judgment upon it. 

Mr. Juſt. Powell. Truly I do not know whether 
the Court can rejcct this, as a frivolous Plea. 

J. C. J. Surely we may and frequently do. 

Mr. Att. Gen. You do it every day, it's a frequent 
Motion; if a frivolous Plea be put in, before it 
be entered upon Record as a Plea, the Court may 
refuſe it, if they ſee cauſe. 3 

Mr. F. Allybone. Truly if it may be, this appears 
to me a very frivolous Plea. | 

Mr. Juſt. Powell. J do not know how the Court 


1 can reject any Plea that the party will put in, if he 
will ſtand by it, as they ſay they will here; and I 


cannot think this a frivolous Plea, it concerning 
the privilege of Peers, and Lords of Parliament. 
Mr. F. Allybone. Brother Powell, I would be as 


tender of the Privileges of Parliament, and 


ſpeak with as much reſpect of the Privileges of 


the Peerage, as any body elſe; but for the mat- 
ter of the Plea, truly it appears to me, that the 
Peers are named in it only for faſhion ſake, and 
it is frivolous. 


Mr. Juſt. Powell. The matter of the Plea, ex- 


=> cecpr only their being ſaid to be Peers and Lords of 


Parlia- 
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Parliament, was ſpoke to before, but it was only 


obiter, and by way of motion; but now it may 
come before us for our Judicial Determination. 
Mr. J. Allybone. Pray let the Plca be read again. 
[ which was done. | 
Mr. Juſt. Allybone. This Plea is no more but that 
which has been denied already upon ſolemn debate, 
and if it be in the power of the Court to reject a- 
ny Plea, ſurely we ought to reject this. Indeed 1 


know not what power we have to reject a Plea; 


but if we have power, this ought to be rejected. 

Mr. Juſt. Powell. J declare my Opinion, I am 
for receiving the Plea, and conſidering of it. 

Mr. Juſt. Holloway. I think as this Caſe is, this 
Plea ought not to be received, but rejected, be- 
cauſe *tis no more than what has been denied al- 
ready. I am not aſhamed to ſay, That I ſhould 
be very glad and ready to do all things that are 
conſiſtent with my Duty, to ſhew reſpect to my 
Lords the Biſhops, ſome of whom arc my particu- 
lar Friends; bur I am upon my Oath, and muſt 
go according to the courſe of Law. 

L. C. J. We have asked and informed our ſelves 
from the Bar, whether we may or can reject a Plea, 
and truly what they have ſaid, hath ſatisfied me that 
we may, if the Plea be frivolous; and this being 
a Plea that contains no more than what has been 
over-ruled already, after hearing what could be 
ſaid on both ſides, I think the Court is not bound 
to receive the Plea, but may reject it, and my 
Lords the Biſhops muſt plead over. 


Mr. Att. Gen. We pray they may plead in chief. * 
Clerk. My Lord Archbiſhop of Canterbury, is“ 
your Grace guilty of the matter charged upon you 


in this Information, or not guilty ? 
A. B. Cant. Not Guilty. 


e 8 . 
i 5 e c * 
3 * . $ 3 - o 9 R ; 
"x WS, CY Rs i 7 5 4 a e n F 
c Ban ONES FP 
8 e 
; . 


* 9 * 

- a ES 

FF Tk 2 * 9 Wan 
n 1 id oy 0 . 

eee e 


4 c 3 
4 2 * 
Cl, + 

erk, © 
0 NS 
; 5 2 


The Tryal of the Seven Biſhops. 113 


Clerk. My Lord Biſhop of St. Aſaph, is your 
Lordſhip guilty of the matter charged upon you 
in this Information, or not guilty ? | 

Bifh. of St. Aſaph. Not guilty. 

Clerk. My Lord Biſhop of Ely, is your Lord- 
ſhip guilty of the matter charged upon yeuln this 
Information, or not guilty ? 

Biſh. of Ely. Not guilty. | 

2 Lord Biſhop of Chicheſier, is your 
Lordſhip guilty of the matter charged upon you 

in this Information, or not guilty ? 
| Bib. of Chicheſt. Nor guilty. | : 
Clerk. My Lord Biſhop of Bath and Wells, is 


' | your Lordihip guilty of the matter charged upon 
= ou in this Information, or not guilty ? 
| Biſh. of Bath & Wells. Nor Guilty. 

_ Clerk. My Lord Biſhop of Peterborough, is your 
: Lordſhip guilty of the matter charged upon you 
V in this Information, or not guilty ? 
0 Bib. of Peterborough. Not guilty. 

Clerk. My Lord Biſhop of Briſtol, is your Lord- 
ſhip guilty of the matter charged upon you in this 
7 Information, or not guilry ? : 

5 8 Biſh. of Briſtol. Not guilty. | 
* Mr. Att. Gen. My Lord, I pray the Clerk may 
8 | joyn Iſſue on the behalf of the King, that ſo we 
0 may come to Tyral; and we would have theſe 
0 Gentlemen take notice, that we intend to try this 


Cauſe on this day fortnight, and we pray liberty 
of the Court, that we may try it at Bar. 

$ L. C. Juſt. Are you not too haſty in that Mo- 
tion, Mr. Attorney? : 
5 Mr. Att. Een. My Lord, we ſhould indeed make 


90 it the Motion of another day; but we do now 

> tell them this exabundauii, becaule my Lords the 
; > Biſhops are now here, and will I ſuppoſe take no- 
7 5 = 


Tice that we do intend to move it another day. 


1 Mr. 
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M.. Soll. Gen. We now give them notice, that 


we intend to move. 

Sir Rob. Sawyer. For that you need not trouble 
our ſelves; we are very deſirous it ſhould be try- 
ed at Bar, and that as ſoon as you pleaſe, 

Mr. Alt. Gen. Well then you take notice it will 


be AN this day fortnight. 
C. J. Well, what ſhall we do with my Lord. 


* Biſhops? 7 

Mr. Att. Gen. They are baylable, no queſtion of 
it, my Lord, if they pleaſe. 

„ Then, My Lords, we are ready to 
bail you, if you pleaſe. 

Sir Rob. Sawyer. We deſire your Lordſhip would 
be pleaſed to take their own Recognizance. 

L. C. J. What ſay you, Mr. Attorney; i think 
that may do well enough. 
M. Att. Gen. My Lord, with all my nearts, 1 we 
will do it. 

L. C. J. In what Penalty ſhall we take it? 

Mr. Ati. Gen. 10001. Ithink my Lord his Grace, 


and foo!. apiece the reſt. 

Sir Rob. Sawyer. What neceſſity is there for fo 
much ? = 

Mr. Att. Gen. Look you, Sir Robert Sawyer, to 
ſhew you that we do inſiſt upon nothing that ſhall 
look like hardſhip, what my Lords have been 
pleaſed to offer, concerning taking their own Re- 
cognizance, we agree to, and what Sums the Court 

leaſcs. 

My. Soll. Gen. It is all one to us, we leave it 
wholly ro the Court. 
Si Reb. Sawyer, Only J have one thing more 


to beg of your Lordſhip on the behalf of my Lords | 


the Biſhops, that you will pleaſe to order, thar in 
the Return of the Jury there may bc for 5 eight re- 
turucd. 

— r. 


t] 
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Mr. Att. Gen. I tell you what we will do, Sir 
Samuel Afiry ſhall have the Freeholders Book, if 
you pleaſe, and ſhall return twenty four. 

Sir Rob. Sawyer. Fight and forty has been al- 
ways the courſe, when the Jury is returned by Sir 
Samuel Aſiry. EC, | 
Mr. Coll. Gen. My Lord, I pray the Officer may 
return the Jury, according as is uſual in Cafes of 
this nature. | 

Mr. Att. Gen. You do admit of a Tryal at Bar, 
Gentlemen? | 

Sin Robert Sawyer. Yes, and try it when you will. 

L. C. J. They ſay it ſhall be this day fortnight, 
and let there be a Jury according to the uſual 
courſe. | $ 
Sir Rob. Sawyer. We pray it may be in the pre- 
ſence of the Attorneys or Sollicitors on both ſides. 

L. C. J. What is the uſual courſe, Sir Samuel 


Airy? Do you uſe to return twenty four, or forty. 


eight, and then ſtrike out twelve a piece, which 
I perceive they deſire for the Defendants? 
Sir Sam. Aſiry. My Lord, the courſe is both 
ways, and then it may be as your Lordihip and 
the Court will pleaſe to order it. | 

L. C. F. Then take forty eight, that is the 
faireſt. | 
Mr. Att. Gen. Weagreetoit;z we deſire nothing 
but a fair Jury. 

Sir Rob. Sawyer. Nor we neither, try it when 
you will. | 

L. C. J. Take a Recognizance of his Grace my 
Lord of Canterbury in 2001. and the reſt of my 
Lords in 1091. a picce. | 

Mr. Att. Gen: What your Lordiktip pleaſes for 
that, we ſubmit to it. a 

Clerk. My Lord of Canterbury, your Grace ac- 


knowledges to owe unto our Sovercign Lord the 


1 2 King 


116 The Tryal of the Seven Biſhops. 


King the ſum of 2007. upon condition that your 
Grace ſhall appear in this Court on this day fort- 
night, and ſo from day to day, till you ſhall be 
diſcharged by the Court, and not to depart with- 
out leave of the Court. ls your Grace contented ? 

A. B. Cant. I do acknowledge it. 

Clerk. My Lord Biſhop of St. Aſaph, you ac- 
knowledge to owe unto: our Sovereign Lord the 
King, the ſum of 1007. upon condition that your 
Lordſhip ſhall appear in this Court on this day 
fortnight, and fo from day to day, until you ſhall 
be diſcharged by the Court, and not-to depart 
without leave of the Court. Is your Lordſhip 
contented ? CIC 

Bijh. of St. Aſaph. T do acknowledge it. 

The like Recognizances were taken of all the ref? 
of the Biſhops, and then the Court aroſe. 


X 


Cl 
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— 
2 


De Termino Sante Trinitatis, 
Anno Regnt Jacobi Secundi Re- 
£15, Quarto, In Banco Regis. 

Die Veneris, viceſimo nono die Jani, 1688. 
| in eod Term. 


(Being the Feaſt of St. PETER and 
S. PAUL, 


Dominus Rex verſus Archiep. Cantaur. & al. 


3 


r — 


Chief juſtice 
Mr. Juſtice Ho/loway 
Mr. Jultice Powe!/ | 
Mr. Juſtice A/ bone 


Sir Robert Wright * 
Judges, 


Cryer. O yes! O yes! O yes! Our 

Sovereign Lord the King ſtreightly 

charges and commands every one to keep Silence, 
upon pain of Impriſonment. 


Cl. of the Cr. Call the Defendants, 
3 Cryer, 


Clerk. 0 make Proclamation thrice. 
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Cryer. William Lord Archbiſhop of Canterbury. 

Archbiſh. Here. 

Cryer. William Lord Biſhop of St. Aſaph. 

Biſh. St. Aſaph. Here. (And ſo the reſt of the 
Biſhops were called, and anſwered ſeverally.) 

Clerk. Gardez votres Challenges. —— Swear Sir 
Roger Langley. 

Cryer. Take the Book, Sir Roger. You hall 
well and truly try this Iſſue between our. Sove- 
reign Lord the King, and William Lord Archbi- 
ſhop of Canterbury, and others, according to your 
Evidence. So help you God. 

The fame Oath was adminiſtred to all the Jury, 
whoſe Names follow, ( viz.) 


Sir Rover Langley, Bar. | William Avery, I 
Sir J/illiam Hi , Knt. | Thomas Auſiin, Eſq; 
Roger Jennings, Ef; I Neholas Grice, Eſqʒ 

Thomas Harriot, Eiq; | Michael Arnold, Eſq; 


Jeffery Nightingale, Eſq; | Thomas Done, Eſa; 1 
William Withers, Eſq, | Richard Shoreditch, Eſq; ; 
Clerk. You Gentlemen of the Jury who are | 7 
ſworn, hearken to the Record; Sir Thomas Powis, if 
Knight, His Majcity's Attorney-General, has ex- 2 
hibited an Information, which does ſet forth as * 
followeth : he: 
Cl 

fl. Emorandum, That Sir T homas n Knt. ] © 


Attorney-General of our Lord the King, 
who for our ſaid Lord the King in this behalf 
proſecutes, came here in his own \ perſon into the! 
Court of our faid Lord the King, before the King] 
himſelf at Meſiminſter, on Friday. next after the 
morrow of the /toly Trinity in this Term; and, on] 
behalf of our ſaid Lord the King, giveth the Court“ 8 
here to underſtand, and be informed, That = Pim 

ſaidÞ | | 
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ſaid Lord the King, out of his ſignal Clemency, 
and gracious intention towards his Subjects of 
his Kingdom of England, by his Royal Prero- 


gative, on the fourth day ot April, in the third 


Year of the Reign of our ſaid Lord the King, 
at Yeſtminſter in the County of Middleſex, did 
publiſh his Royal Declaration, entituled, His Ma- 


geſty's Gracious Declaration to all his Loving Subjects 
for Liberty of Conſcience, bearing date the fame day 


and year, ſealed with the Great Seal of England ; 
in which Declaration is contained, JAMES K. 
prout in the firſt Declaration before recited. | 

And the ſaid Attorney-General of our ſaid Lord 
the King, on behalf of our ſaid the Lord the King, 
further giveth the Court here to underſtand and 
be informed, That afterwards, to wit, on the 
twenty-ſeventh day of April, in the fourth year 
of the Reign of our ſaid Lord the King, at Hel- 
minſter aforeſaid, in the County of Midadleſes afore- 


ſaid, our ſaid Lord the King, out of his like Cle- 
mency, and gracious intention towards his Sub- 
jects of his Kingdom of England, by his Royal 


Prerogative, did publiſh his other Royal Decla- 


ration, entituled, His Majeſty's Gracious Declara- 


tion, bearing date the ſame day and year laſt men- 
tioned, ſealed with his Great Seal of England; in 
which Declaration is contained, IAM ES K. On 
Conduct has been ſuch,” &c. prout in the ſecond De- 


claration before recited. 
Which ſaid Royal Declaration of our ſaid Lord 


the King laſt mentioned, our ſaid Lord the King 
_ afterwards, to wit, on the thirtieth day of April, 


in the fourth year of his Reign aforeſaid, at - 
minſler aforeſaid, in the County of Middleſex atore- 
ſaid, did cauſe to be printed and publithed through- 


| out all England; and for the more ſolemn Declar- 
ing, Notification, and Manifeſtation of his Royal 


14 Grace, 
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Grace, Favour, and Bounty towards all his Liege- 
people, ſpecified in the Declartion laſt mentioned, 
afterwards, to wit, on the fourth day of May, in 
the fourth year of his Reign, at Meſiminſter atore- 
| ſaid, in the County of Middleſea aforeſaid, our ſaid 
Lord the King in due manner did Order as fol- 
loweth: 85 


At the Court at J/hiteball the 
Fourth of May, 1688. 


By the King's moſt Excellent Majeſty, and 
the Lords of his Majeſty's moſt Honou- 
rable Privy-Council. | 


* 
4 


(IN 1 Di; 

5 * is this day Ordered by His Majeſty in Council, 
That His Majeſty's late Gracious Declaration bear- 
hrs ing date the Twenty Seventh of April laſt, be read at 
vol tbe uſual time of Divine Service upon the Twentieth 
and Twenty Seventh of this Month, in all Churches 
and Chappels within the Cities of London and Weſt- 
minſter, and Ten Miles thereabout : And upon the 
Third and Tenth of June next in all other Churches 

and Chappels throughout this Kingdom. And it is here- 
5 further Ordered, That the Right Reverend the Bi- 
hops cauſe. the ſaid Declaration to be ſent and diſtri- 
buted throughout their ſeveral and reſpective Dioceſſes, 

o be read accordingly. | 
Win Wm. Bridgeman. 


ad, And further, the ſai 1 Attorney-General of our 
al aid Lord the King, on behalf of our faid Lord 
* icthe King, giveth the Court here to underſtand and 
nn he informed; That after the making of the ſaid 
Order, 


* 1 29S... ⁵⁵ ] TE a. wit 


wo 


> 3 — — T2 


Hilliam Bishop of St. Aſaph, Francis Biſhop of Ely, 
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Order, to wit, on the eighteenth - of May, in 
the fourth year of the Reign of our faid Lord the 
King, at Weſtminſter aforeſaid, in the County of 


Middleſex aforeſaid, William Archbiſhop of Canter- 


bury, of Lambeth in the County of Surrey; William 


| Biſhop of Sr. Aſaph, of St. Aſaph in the County of 
Flynt; Francis Biſhop of Ely, of the Pariſh of Sr. 


Andrew Holbourn in the County of Middleſex; John 
Biſhop of Chicheſter, of Chicheſter in the County of 


Suſſex; Thomas Biſhop of Bath and Wells, of the 


City of Wells in the County of Somerſet; Thomas Bi- 


ſhop of Peterbaurgh, of the Pariſh of St. Andrew 


Holbourn in the County of Middleſex; and Jonathan 
Biſhop of Briſtol, of the City of Briſtol, did conſult 
and conſpire among themſelves ta diminiſh the Regal 
Authority and Royal Prerogative, Power and Govern- 
ment of our ſaid Lord the King in the premiſes, and 
to infringe and elude the ſaid Order; and in profſe# 
cution and execution of the Conſpiracy aforeſaid, They 
the ſaid William Archbiſhop of Canterbury, William 
Biſhop of St. 4/aph, Francis Biſhop of Ely, John 
Biſhop of Chicheſter, Thomas Biſhop of Bath and 
Fells, Thomas Biſhop of Peterburgh, and Jonathan 
Biſhop of Briſtol, on the ſaid eighteenth day of 
May, in the fourth year of the Reign of our ſaid 
Lord the King aforeſaid, with Force and Arms, c. 
at Yeſiminſier aforeſaid in the County of Middle- 
ſex aforeſaid, falſly, unlawfully, maliciouſiy, ſediti- 
ouſly, and [candalouſly, did frame, compoſe, and write, 
aud cauſed to be framed, compoſed, and writtin, 4a cer- 
tain falſe, feigned, malicious, pernicious and ſeditious 
Libel in writing, concerning our ſaid Lord the King, 
and his Royal Declaration and Order aforeſaid, ( under 
pretence of a Petition) and the ſame falſe, feigned, 
malicious, pernicious, and ſeditious Libel, by them 
the aforcſaid William Archbiſhop of Canterbury, 


John 
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John Biſhop of Chicheſter, Thomas Biſhop of Bath 
and Wells, Thomas Biſhop of Peterburgh, and Jona- 
than Biſhop of Briſtol, with their own hands re- 
ſpectively being ſuſcribed, on the day and year and 
in the place laſt mentioned, in the preſence of our 
faid Lord the King, with Force and Arms, &c. did 
publiſh, and cauſe to be publiſhed; in which ſaid 
falſe, feigned, malicious, pernicious and ſeditious 
Libel is contained, The humble Petition, &c. prout 
before in the Petition, to theſe words, | rea/onable 
conſtruction, in manifeſt contempt of our ſaid Lord 
the King, and of the Laws of this Kingdom, to 
the evil example of all others in the like caſe of- 
fending, and againſt the Peace of our ſaid Lord 
the King, his Crown and Dignity, &c. W here- 
upon the ſaid Attorney-General of our ſaid Lord 
the King, on behalf of our ſaid Lord the King, 
rays the Advice of the Court here in the premiſes, 
and due Proceſs of Law to be made out againſt 
the aforeſaid William Archbithop of Canterbury, 
Milliam Biſhop of St. 4/aph, Francis Biſhop of 
Ely, John Biſhop of Chicheſter, Thomas Biſhop of 
Bath and Wells, Thomas Biſhop of Peterburgh, and 
Jonathan Biſhop of Briſtol, in this behalf, to an- 
ſwer our ſaid Lord the King in and concerning 
the premiſes, &c. 1 4155 5 4.5 


7 Powys. = 
. Williams. | 


To this Information the Defendants have plead- 
ed Not Guilty, and for their Tryal have put them- 
ſelves upon their Country, and his Majeſty's At- 
torney-General likewiſe, which Country you are: 
Your Charge is to enquire whether the Deten- 
dants, or any of them, are guilty of the Matter 
contained in this Information that hath been read 

1 | unto 
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unto you, or Not Guilty: If you find them, or 
any of them, Guilty, you are to ſay ſo; and if 
you find them, or any of them, Not Guilty, you 
are to ſay ſo; and hear your Evidence. Cryer, 
make Proclaimation. 

Cryer. O yes! If any one will give Evidence 
on behalf of our Sovereign Lord the King againſt 
the Defendants of the Matters whereof they are 
impeached, let them come forth, and they ſhall 
be heard. 

Mr. right, May it pleaſe your Lordſhip, and 

ou Gentlemen of the Jury, this is an Informati- 
on exhibited by his Majeſty's Attorney-General 
againſt the moſt Reverend my Lord Arch- Biſhop 
of Canterbury, and ſix other honourable and Noble 
Biſhops in the Information mentioned. And the 
Information ſets forth, That the King, out of his 
Clemency and benign Intention towards his Sub- 
jects of this Kingdom, did put forth his Royal 
Declaration, bearing Date the fourth Day of A- 
pril in the third of his Reign, entituled, His Ma- 
jeſty's Gracious Declaration to all his Loving Subjects 
for Liberty of Conſcience 3 and that afterwards, the 
twenty ſeventh of April, in the fourth Year of his 
Reign, he publiſhed another Declaration, both 
which have been read to you; and for the fur- 
ther Manifeſtation and Notification of his Grace 
in the ſaid Declaration bearing Date the twenty- 
ſeventh of April laſt, his Majeſty did order, That 
the ſaid Declaration ſhould be read on the twen- 
tieth and twenty-ſeventh of the ſame Month, in 
the Cities of London and HYeſtminſier, and ten 
Miles about, and on the third and tenth of Zane, 
throughout the whole Kingdom; and that the 
Right Reverend the Biſhops ſhould ſend the ſaid 

Declaration to be diſtributed throughout their Re- 


ſpective Dioceſſes, to be read accordingly. But 
| = 
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that the ſaid Archbiſhop and Biſhops the eighteenth 
of May, in the ſaid fourth Year of his faid Maje- 
ſty's Reign, having conſpired and conſulted a- 
mong themſelves to diminiſh the King's Power 
and Prerogative, did falſely, unlawfully, malici- 
ouſly, and ſcandalouſly, make, compoſe, and write, 
a falſe, ſcandalous, malicious, and ſeditious Libel, 
under Pretence of a Petition: which Libel they 
did publiſh in the Preſence of the ſaid King; the 
Contents of which Libel you have likewiſe heard 
read. To this they have pleaded Nor Guilty: 
You, Gentlemen, are Judges of the Fact; if we 
rove this Fact, you are to find them Guilty. 

Mr. Att. Gen. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, you have heard this 
Information read by the Clerk, and it has been 
likewiſe opened to you at the Bar; but before we 
go to our Evidence, perhaps it may not be amiſs 
for us, that are of Council for the King, now in 
the Beginning of this Cauſe, to ſettle the Queſti- 
on Tight before you, as well to tell you what my 
Lords the Biſhops are not proſecuted for, as what 
they are; Firſt, I am to tell you, and I believe 
you cannot your ſelves but obſerve, that my Lords 
are not proſecuted as Biſhops, nor much 
leſs are they proſecuted for any Point or Matter 
of Religion, but they are proſecuted as Subjects 
of this Kingdom, and only for a temporal Crime, 
as thoſe that have injur'd and affronted the King 
to his very Face; for it is laid to be done in his 
own Preſence: In the next place, they are not proſe- 
cuted for any Nonfeaſance, or not doing or omit- 
ting to do any thing, but as they are Actors, for 
cenſuring of his Majeſty and his Government, and 
for giving their Opinion in Matters wholly rela- 
ting to Law and Government; and I cannot omit 
here to take notice, that there is not any one 
7010 thing, 


The Tryal of the Seven Biſhops. 125 


thing, which the Law is more jealous of, or does 
more carefully provide for the prevention and pu- 
niſhment of, than all Accuſations and Arraign- 
ments of the Government: No Man is allowed to 
accuſe even the moſt inferior Magiſtrate of any 
Misbehaviour in his Office, unleſs it be in a legal 
Courſe, though the Fact is true; no Man may 
ſay of a Juſtice of Peace to his Face, that he is 
unjuſt in his Office; no Man may come to a 
Judge, either by Word or Petition, You have 
given an unjuſt, or an ill Judgment, and I will 
not obey it, it is againſt the Rules and Law of 
the Kingdom, or the like; no Man may ſay of the 
great Men of the Nation, much leſs of the great 
Officers of the Kingdom, that they do act unrea- 
ſonably or unjuſtly, or the like; leaſt of all may a- 
ny Man fay any ſuch thing of the King, for thele 
matters tend to poſſeſs the People, that the Go- 
vernment is ill adminiſtred, and the Conſequence 
of that is, to ſer them upon deſiring a Reforma- 
tion, and what that tends to, and will end in, we 
we have all had a fad and too dear bought Expe- 
rience; the laſt Age will abundantly fatisfie us, 
whither ſuch a thing does tend: Men are to take 
their proper Remedies for Redreſs of any Grie- 
vances they lye under, and the Law has provided 
ſufficiently for that: Theſe things are ſo very well 
known to all Men of the Law, and indeed to all 
the People of England of any Underſtanding, that 
I need not, nor will nor, ſtand any longer upon it, 
but come to the matter that is now before you 
Gentlemen, to be tryed. The Fact that we have 
laid, we muſt prove, rather to keep to the forma- 
liry of a Fryal, than to pretend to inform you, or 
tell you what you do not know, it is all publickly 
notorious to the whole World; but becauſe we muſt 
go on in the regular methods of Law, we ſhall 

| prove 


126 TheTryal of the Seven Biſhops. 


prove the Facts in the Order they are laid in the 
Information. Firſt, We take notice that his Ma- 
jeſty, of his great Clemency and Goodneſs to his 
People, and out of his defire that all his Subjects 
might live eaſily under him (of which I think ne- 
ver Prince gave greater or more plain Evidence of 
his Intentions that way) the fourth of April, One 
Thouſand Six Hundred Eighty Seven, He did iſ- 
ſue forth his Royal Declaration for Liberty of 
Conſcience; this matter, without all queſtion, was 
welcome to all his People that ſtood in need of it, 
and thoſe that did not could not but ſay the thing 
in the nature of it was very Juſt and Gracious; 
but preſently it muſt be ſurmiſed, that the King 
was not in earneſt, and would not, or could not 
make good his Promiſe: But to take away all Sur- 
miſes, his Majeſty was pleaſed, by his Declarati- 
on of the twenty ſeventh of April laſt, not only 
to repeat his former Declaration, but likewiſe to 
renew his former Promiſes to his People, and to aſ- 
ſure them that he ſtill was, and yet is, of the ſame 
Opinion, that he had at firſt declared himſelf to be 
of; nay, we further ſhew you, that to the end 
that this thing might be known to all his People, 
even to the meaneſt Men, who it may be were 
not willing or able to buy the Declaration, and 
that the King himſelf might be under higher Ob- 
ligations, if it were poſſible, than his own Word, 
he was deſirous it ſhould be repeated in the Chur- 
ches, and read in that Sacred Place, that all his 
People might hear what he had promiſcd, and 
iven his own Sacred Word for; and he himſelf 
might be under that ſolemn Tye and Obligation 
to keep his Word, by remembring that his Pro- 
miſes had, by his own Command, been publiſhed 
in the time of Divine Service, in the. Houſe of 
God; and. thereupon was the Order of Council 
| | made, 
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made, that has been likewiſe read to you, which 
does direct, that it ſhould be read in all the Chur- 
ches and Chappels in the Kingdom; and you 
have heard, and we ſhall prove, what a return his 
Majeſty has had for this Grace and Kindneſs of 
his; you'll find, when we come to read that 
which they call a Petition, all their Thanks his 
Majeſty had for his Favour and Goodneſs to his 
People, tis only hard Words, and a heavy Accu- 
ſation, ſuch as a private Perſon would be little a- 
ble to bear. I will not aggravate the matter, but 
only ſay thus much, that his Majeſty, who was 
always a Prince of as great Clemency as ever this 
Kingdom had, and who was repreſented, for all 
thar, as a Prince of the greateſt Cruelty before 
his Acceſſion to the Crown, by his Enemies, 1s 
now accuſed by his Friends for this Effect of his 
Mercy. My Lord, and Gentlemen of the Jury, 
his Majeſty reſented this ill Uſage ſo far, that he 
has ordered and thought fit to have a publick 
Vindication of his Honour 1n this matter, -by this 
Tryal; and we ſhall go on to our Proofs, and we 
do not doubt but you will do his Majeſty (as you 
do all other Perſons) . 
Mr. Soll. Gen. My Lord, we will go on to prove 
the Parts of this Information, and we will pro— 
ceed according to the Method which Mr. Attor- 
ney has opened, and which is purſuant to the Or- 
der of the Facts laid in the Information. Give us 
the firſt Declaration under the Great Seal, the 
Declaration of the fourth of April, 1687. 


[The Declaration was delivered into the Court.] 


Mr. Soll. Gen. Read the Date of it firſt. 
Clerk reads. Given at our Court at Whitehall, the 
fourth Day of April, 1687, and in the third Year of 
our Reign, . 


f 
El 
[| 
f 
| 


John? 
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Mr. Holl. Gen. Read the Title of it, Sir. 

Clerk. It is Entituled, His Majeſties Gracious De- 
claration to all his Loving Subjects for Liberty of Con- 


ference. 


Sir Rob. Sawyer. Is it under Seal? Is the Great 
r 

Mr. Soll. Gen. Give it down to Sir Robert Saws- 
her, that he may fee it; for I would have every 
thing as clear as poſſible. — Sir Robert Sawyer, 
will you have it read? 

Sir Rob. Sawyer, No, we would fave as much 
of the time of the Court, as may be. 
Mr. Soll. Gen. Then pray put in the Second 
Declaration of the twenty ſeventh of April laſt. 

Clerk reads. Given at our Court at Whitchall, the 
#wenty ſeventh Day of April, 1688. in the Fourth 
Tear of our Reign; and it is Entituled, His Maje- 


fries Gracious Declaration. 


Sir Rob. Sawyer. Is that under the Great Seal 
too? | | 

Clerk, Yes, it is. | 

Mr. Soll. Gen. Deliver that down likewiſe, that 
they may ſee it. 

Sir Rob. Sawyer. We are ſatisfied, you need not 


read it. 


Mr. Soll. Gen. Then where is the Order of Coun- 


cil for the Reading of it? 


Mr. At. Gen. Swear Sir John Nicholas 
There he is. 3 


{Sir John Nicholas Sworn. 


L. C. Juſt. Come, Mr. Attorney, what do you 
ask Sir John Nicholas?  _ mer e 
Mr. Soll. Gen. Hand the Order to Sir John Ni- 
Is that the Order of Council, Sir 


Str 


cholas. 
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Sir John Nicholas. The Book, Sir, is not in my 


Cuſtod there is the Regiſter that keeps 


it, he has it here to produce. 
Me. Soll. Gen. Swear Mr. Gantlett. 


, [ Mr. Gantlett ſworn.) | 


Mr. Soll. Gen. Is that the Council Boox? 
Mr. Ganilett. Ves, this is the Council Book: 
Mr. Soll. Gen. Then turn to the Order of the 
fourth of May, the King's Order of "Congeal 
for the reading the Declaration. 
Tia Gantleti. There it is, Sir. 


We: he Book deliver d into Cor] 


Mr. Soll. Gen. Read it, I pray. N | 
' Clerk reads. At the Court at Whitehall, 5 


fourth of May, 1688. and ſo reads the Or- 
der of Council. 

Mr. Soll. Gen. My Lord, we have one thing 
that i is mentioned in the Information, that this 
Declaration was printed; if that be denied, we 
will call Henry Hills, his Majeſties Printer, be- 
cauſe we would prove all our Information as it is 


laid. 
I. C. Jus. You muſt 40 ſo, Mr. Sollicitor, 
you muſt prove the whole Declaration. 
Mr. Soll. Gen. Cryer, call Henry Hin. 


Le was called, but did not preſently appear.) 


Mr. Holl. Gen. Call Mr. Bridgeman — though 


theſe Declarations prove themſelves, we — 
them here Printed but ſwear Mr. A. , 


man.” 
K 8,72 


Sir. 
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[Mr. Brid geman furs] 
Mr. Soll. Gen. Shew Mr. Bridgeman the two 


Declarations. 

L. C. Juſt. What do you ask him? 

Mr. Soll. Gen. We ask you, Sir, if the two De- 
clarations were Printed. 

Mr. Bridgeman. What Declarations do you 
mean, Mr. Sollicitor?. 

Mr. Holl. Cen. You know whey Declarations I 
mean well enough, but we'll ask you particular- 
ly; you know the Declaration that was made 
the <P new of April, in the third Year of the 
King. Was it printed? 

Mr. Bridgeman. Yes, it was printed by the 
King's Order. | 

Mr. Soll. Gen. Was that of the twenty ſeventh 
of Loril, in the fourth Year of the King, prin- 
war - | 
Mr. Bridgeman. Yes, they were both printed 
by the King's Order. 

Mr. Att. Gen. Then the next thing i in courſe 
is the Biſhops Paper. | 

Sir Rob. Cogn: Mr. Bridgeman, pray let me 
ask you one Queſtion z Did you ever compare 
the Print with that under Seal? 

Mr. Bridgeman. 1 did not compare them, Sir 
Robert Sawyer. 

Mr. Soll. Gen. He does ſwear they were print- 
ed by the King's Order.. 

Sir Rob. Sawyer. Good Mr. Solicitor, give me 
leave to ask him a Queſtion Can you ſwear 


then that they are the ſame? 


Mr. Bridgeman. I was not asked that Queſtion, 


Mr. 
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4 Mr. oll. Cen. Come then, Mr. Bridgeman, T'll 
ask you. — Do you believe they are the 


ſame? 


Sir Rob. Sawyer. Is that an Anſwer to my Que- 
ſtion? n 

Mr. Soll. Gen. We muſt ask him Queſtions as 
well as you, Sir Robert.- What ſay you? 
Do you believe it to be the ſame? 

IL. C. Juſt. You hear Mr. Sollicitor's Queſtion, 
anſwer it Mr. Bridgeman. | 
Mr. Bridgeman. Yes my Lord, I do believe 


It. | 
I. C. Juſt. Well, that's enough. 

Mr. Att. Gen. If there were occaſion, we have 
them here compared, and they are the ſame. 

Sir Rob. Sawyer. With Submiſſion, my Lord, 
in all theſe Caſes, if they will prove any Fact 
that is laid in an Information, they muſt prove 
it by thoſe that know it of their own Know- 
ledge. Do you know it to be the ſame? 

Mr. Soll. Gen. That's very well, Sir. 

Sir Rob. Sawyer. Ay, ſo it is, Mr. Sollicitor. 
It is a wonderful thing, my Lord, that we can- 

not be permitted to ask a Oucitin: | Do 
you know it to be the ſame, Mr. Bridgeman, 1 
ask you again? | 
Mr. Bridgeman. I have not compared them, I 
tell you, Sir Robert Sawyer. 8 

Sir Rob. Sawyer. Then that is no Proof. 

L. C. Juſt. Would you have a Man ſwear a- 
bove his Belief? he tells you he believes it is the 
fame} os : 

Sir Rob. Sawyer. Is that proof of an Informa- 

L. C. Juſt. Well, you'll have your time to make 
your Objections by and by. 
| K 2 Mr. 


my Lord, we think they 
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Mr. Ati. Gen, Then ſwear Sir John Nicholas. 
Sir John Nicholas. I am ſworn already. 
Mr. Att. Gen. I ſee you have a Paper in-your 
Hand, Sir John Nicholas, pray who had you that 
Paper from? hr: a” 
Sir John Nicholas. I will give you an Account 
„%% IRR OO 
Mr. Pollexfen. Before they go to another thing, 
Fave failed in their 
Proof of their Information, about the printing 
this Declaration. V 2646 
Mr. Att. Gen. Where is Mr. Hills? . 
Mr. Fuſt. Allhb. They have laid, That it Was 


* 


printed by the King's Order; and it is ſuch a 


matter, Mr. Sollicitor, as you may clear, if you 
will, ſure. | _— 5 
Fn Soll. Gen. There is Mr. Hills, now I ſee 
lim. | | 3 
Tord Ch. Juſt. J was going to give Order that 
you ſhould ſend to the Printing-houſe for him. 
Mr. Fuſt. 4llyb. They may put this matter out 
of doubt too, if they will, on the other fide; 
for I ſee they have a Copy in Print, and there's 
the — they may compare them if they 
leaſe. | ; 
; Mr. Soll. Gen. I am very glad to hear ſuch a 
ſtrong Objection. Nö : 
Sir Rob. Sawyer. We would clear the way for 
you, Mr. Sollicitor. 
Ar. Sol. Gen. No, you put Straws in our 
way; we ſhall be able enough to clear it with- 
out your help. Swear Mr. Hills and young Mr. 
Graham here. ES 


Hills and Graham vorn. 


Ar. 
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Mr. Soll. Ern. Mr. Graham, did you compare 

any of theſo Printed Declarations with the Ori- 
inal * == 

Graham. Yes, I did compare ſome of them, 

and did make Amendments as I went along. 

Mr. Holl. Gen. Shew one that you have com- 
ar'd with the Original. 
Mr. Att. Gen. Hills is here himſelf, we'll ask 

him. Are you ſworn, Sir? | 

Cryer. He is ſworn. Eo 
Mr. Att. Gen. Pray were the King's Declara- 

tions for Liberty of Conſcience printed both of 
_ chame 5 | | 

Hills. Ay, an't pleaſe you, Sir. 

Mr. Att. Gen. You printed them, I think. 

Hills. Yes, I did print them. | 
Sir Rob. Sawyer. Mr. Hills, you ſay they were 

printed : Upon your Oath, after they were prin- 
red, did you examine them with the Original 
under Seal? | T 

Hills. They were examined before they were 

printed. Ry | 3 3 FN 

Sir Rob. Sawyer. Did you examine them? 

Hills. I did not; here's one that did. 

Mr. Soll. Gen. Who is that? | 

Hills. It is Mr. Williams here. 

Mr. Soll. Gen. Swear him. 


[ Williams ſcvorn.] 


Mr. Holl. Cen. Do you hear, Williams? Do you 
know that the King's Declaration for Liberty of 
Conſcience, two of them, one of the 4th of A- 
pril, and the other of the 27th of April, were 
printed? e ft hay bil] 

Milliams. Yes, my Lord. 
V "70 Mr 
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Mr. Soll. Gen. Did you examine them after 
Foy were printed, by the Copy they were prin- 
ted 

WW: ©" Yes, I did. 

Mr. Soll. Gen. Where had you the Copy: 5 who 
had you it from? 

Williams. I had it from Mr. Hills. 

Sir Rob. Sawyer. Mr. Williams, did you exa- 
mine them with the Original under the Great 
Seal? 

Filliams: The Firſt Declaration I did. | 

Sir Rob. Sawyer. The * Declaration is 
the main. 

1 Williams. The Second was compos'd by the 
_ - -.: 

Sir Rob. Sawyer. Why, is there no more in 
the Second Declaration than there was in the 
Firſt ? 

Williams. Yes, there is, Sir. 

Sir Rob. Sawyer. Did you examine That with 
the Original under the Great Seal? 

 Wilkams. No, I did not. 

Mr. Soll. Gen. Can any one tell who did exa- 
mine it under the Great Seal ? 5 

Mr. Finch. Pray what did you examine it by, 
Mr. F/illiams? 

Williams. By a Copy that I receiy'd from 
Mr. Hills. 
Mr. Att. Gen. Then we will go on; and we 
deſire Sir John Nicholas to give an account where 

he had that Paper that he has in his Hand. 

Mr. Finch. My Lord, it does not appear that 
the Copy that was printed is the true Copy of 
the Declaration. 


Mr. gut. Gen. He ſays he had it Gn Mr. 
V3; Is, 


MY, | 
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Mr. Finch. Pray, Mr. Hills, what did you exa- 
mine that Copy by, which you gave to Mr. il. 
kams? 
Hills. J had the Copy from Mr. Bridgeman. 
Mr. Finch. Did you examine it with the Ori- 
ginal under the Great Seal? 
Hills. I did not examine it, I had it from Mr. 
Bridgeman. 
Mr. Finch. What, was it under Seal? 
Mr. Bridgeman. It was the Original ſigned by 
the King. 15 l 
Mr. Finch. But I ask you, was it under Seal? 
Mr. Bridgeman. Not under the Great Seal it 
+ not, it was the very Declaration the King 
oned. | 
Sor Rob. Sawyer. But it ought to be compar'd 
with the Original, or it 1s no good Proof thar 
it is the fame. —- | 
Mr. Soll. Gen. Sir Robert Sawyer, you under- 
ſtand Collation better ſure, you ſhould be aſham'd 
of ſuch a weak Objection as this. 
Williams. We never bring our Proof to the 
Great Seal. „ 
Sir Rob. Sawyer. But if you will have it Proof 
at Law, you muſt have it compared with the 
Original. | 
Mr. Soll. Gen. Do you think there is any great 
ſtreſs to be laid upon that? we only ſay it was 
printed. | 
Sir Rob. Sawyer. But you have made it part of 
your Information, and therefore you mult prove 
1 | | 
I. C. Fuft, I think there's Proof enough of 
that; there need no ſuch Nicety. 
Mr. Pollexfen. Well, my Lord, we muſt ſub- 
mit; let them go on, we won't ſtand upon 


this. 
R 4. Mr. 
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Mr. Att. Gen. Then pray let me go on. Where 
had-y ou that Paper, Sir John Nicholas? 
555 John Nicholas. I had this Paper * the 


og! s Hand. 


I. C. Juſt. Put it in. 
8 Mr. Soll. Gen. Who had you it from, do you 
av? 

Sir J. Nich. From the King. 

Mir. Soll. Cen. About what time had you it 
from the King, Sir? | 

Sir J. Nich. I had it twice from the King. A 

Mr, Soll. Gen. When was the firſt time, Sir? 
Sir 7. Nich. The firſt time was in Council the 
eig hth of this Month. 

"Ur Fall. Gen. What became of it afterwards? 

Sir J. Nich. The King had it from me the 
— 4 and the chirtecnth I had it from the 
King again. 

Ar. Sol. Gen. Pray deliver it this way into the 
Court; We will now go on, and prove the Bi- 
ſhops Hands to ir. This is the Paper upon 


which we bring this Information, Gentlemen; 


it is all the Hand-writing of my Lord Arch- 


1 —.— and ſigned by him and the reſt of the 
iſho 


OPS: 
Mr, Att. Gen. 1 ſuppoſe my Lords the Biſhops 
will not put us to prove it, they will own their 


Hands. 8 


L. C, Vl. Ves, Mr. Attorney, their Council 


will put you to prove it; I perceive Four beſt 


a. Forage, nothing of them. 
" 7. Att, Gen. n. we will deſi re no- 
Torch of them, we gr go on to our Proofs. 
Call Sir 7, Somas Exton, Sir Richard Raynes, Mr. 
Brooks, Mr. Ore 0 Mr. RO Middle- 
on. 


13% 


[ Str 
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| {Sir Thomas Exton appeared, and was ſworn.) 


L. C. Juſt. What do you ask Sir Thomas Ex- 
jon? ST 
Mr. Att. Gen. Pray convey that Paper to Sir 
Thomas Exton. 

Mr. Soll. Gen. Shew that Paper to Sir Thomas 
Exton. Sir Thomas, I would ask you one 
Queſtion: Do you know the Hand-writing of 


my Lord Archbiſhop of Canterbury ? 

Sir Tho. Exton. T'll give your Lordſhip what 
account I can. | „ 

Mr. Soll. Gen. Pray, Sir, anſwer my Queſtion 

Do you know his Hand- writing? 
Sir Tho. Exton, I never ſaw him write five times 
in my Life. | 

Mr. Soll. Gen. But I ask you, upon your Oath, 
do you believe that to be his Hand-writing ? 
Sir Tho. Exton. I do believe this may be of his 
Hand-writing. | 

Mr. Soll. Gen. Do you believe all the Body of 
it 59 be of his Hand-writing, or only part of 
It £ 5 5 
Sir Tho. Exton. I muſt believe it to be fo, for 
J have ſeen ſome of his Hand-writing, and this 
is very like it. 

Mr. Soll. Cen. What ſay you to the Name? 

Do you believe it to be his Hand- writing? 

Sir Tho. Exton. Ves, I do. 
Mr. Holl. Gen., Do you know any of the reſt 
of the Names that are upon that Paper? 

Sir Tho. Exton. No, I do not. 

L. C. Juſt. Do you for the Defendants ask Sir 
Thomas Exton any Queſtion? 85 
Sir Keb. Sawyer, No, my Lord. 
+ | | Ar. 
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Mr. Att. Gen. Then call Sir Richard Raynes. 
Sir Tho. Exton. My Lord, Sir Richard Raynes 
has been ſick this Month, and has not been at 
the Commons. - 
Mr. Soll. Cen. We have no need of him. Call 


Mr. Brooks. 
[ Mr. Brooks ſworn.] 


Mr. Att. Gen. Pray ſhew Mr. Brooks that Pa- 
Mr. Soll. Gen. Mr. Brooks, J ask you this Que- 
tion, Do you know my Lord Archbiſhop's Hand- 
writing ? 5 

Mr. Brooks. Yes, my Lord. 

Mr. Ait Gen. Pray look upon that Paper; do 
you take that to be my Lord Archbiſhop's 
Hand? | 

Mr. Brooks. Yes, my Lord, I do believe it to 
be my Lord Archbiſhop's Hand. 

Mr. Att. Gen. What ſay you to the whole Bo- 
dy of the Paper? | 1 
Mr. Brooks. I do believe it to be his Hand? 

Mr. Att. Gen. What do you ſay to his Name 
there? - 

Mr. Brooks. IT do believe this Name is his Hand- 
writing. | 
Mi. Foll. Gen. Call Mr. Pilliam Middleton. 

Mr. Att: Cen. Pray, Mr. Brooks, don't go away, 
but look upon the Names of the Biſhop of St. A- 
J/aph, and my Lord of Ely. , 

Mr. Holl. Gen. Do you know my Lord Biſhop 
of-St: A/aph's Hand-writing ? 

Ar. Brooks. J have ſeen my Lord Archbiſhop 
of Canterbury and the Biſhop of St. Aſaph's Hand- 
writing, and J do believe this is his Hand. 


-” *© 


AMY, 
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Mr. Soll. Gen. Look you upon the Name of my 
Lord of Ely; do you know his Hand-writing? 

Mr. Brooks. My Lord, I am not fo well ac- 
quainted with my Lord of EJs Writing. 

Mr. Soll. Gen. But have you ſeen his Writ- 
ing? Fe 3 
Sr Brooks. Yes, I have. | 

Mr. So]. Gen. Is that his Writing, do you 
think? | | | 

Ar. Brooks. It is like it. 

Mr. Soll. Gen. Do you believe it to be his 
Hand? | wed | | 
Mr. Brooks. Truly I do believe it. 

Sir Geo. Treby. Did you ever ſee him write? 

Mr. Brooks. No, Sir. 

Ar. Soll. Gen. But he has ſeen his Writing. 

Sir Geo. Treby. How do you know that it was 
his Hand-writing that you ſaw? 

Mr. Brooks. Becauſe he own'd it. 

a * Ch. Juſt. How do you know it, do you 
ay? 

E Brooks. T know it, I ſay, becauſe I have 
ſeen a Letter that he writ to another Perſon, 
which he afterwards own'd. 

Lord Ch. Juſt. What did he own, Mr. Brooks? 

Ar. Brooks. That he wrote a Letter to ano- 
ther Perſon, which I faw. 

Sir George Treby. To whom, Sir? | 
Sir Robert Sawyer, Have you the Letter here 
Sir? 8 
Mr. Brooks, No, Sir; the Letter was writ to 
my Lord Biſhop of Oxford. ALS | 

Sir George Treby. Can you tell what was in that 
Letter ? ES 

Mr. Att. Gen. What is that to this Queſtion? 
You ask him how he knows bim ; 

| anus, 
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and, ſays he, I did not ſee him write, but I have 
fre a Letter of his to the Lord Biſhep of Ox- 


. Chie ef Juſt. And he does ſay, my Lord of 
Ely own'd it to be his Hand that is there. | 

Mr. Soll. Gen. No, my Lord, that's a Miſtake, 
he own'd a Letter that he had writ to the Bi- 
| ſhop of Oxford to be his Hand-writing, and by 
Compariſon of this with that (ays he) I take 
this to be his Hand-writing. 

Ar. Brooks: That is my Meaning, my Lord: 

Mr. Soll. Cen. Pray ſpeak out, and tell us what 
are the Reaſons that make you ſay you believe 
this to be the Biſhop of Z's Writing? 

Mr. Brooks. Becaule it reſembles a Letter that ] 
have by me of his Writing to the Biſhop of 
Oxford. 

Mr. Soll. Gen. And you ſay he own'd that Let- 
ter to be his? | 

Mr. Brooks. My Lord Biſhop of Oxford did 
anſwer it, and I waited upon the Biſhop of EH 
with the Anfwer, and he did own it. 

Sir Geo. Treby. How did he own it, Sir? 

Ali. Brooks. I had ſome Communication with 
my Lord of Ely about the Subſtance of that Let- 
ter, and 777 I apprehended he own'd it. 

Mr. Juſt. Powell. That's a ſtrange Inference, 
Mr. Sollicitor, to prove a Man's Hand. | 

Mr. Ait. Gen. We have more Evidence; bur 
let this go as far as it can. | 

Mr. Serj. Pemberton. Certainly, my Lord, you 
will neyer ſuffer ſuch a Witneſs as this. 

Z. Chief. Juſt. Brother Pemberton, I ſuppoſe 
ee can prove it otherwiſe, or elle this is 95 

vide 


n | 
. Tit Provll, 8⁰ ey bad nced, for it. 1 


* 


— 
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a ſtrange Inference of Mr. Sollicitor, that this is 
a Proof of my Lord of E's Hand-Writing. 
Myr. Fuft. Holloway. The Biſhop of Oxon was 
dead before any of this Matter came in Agate 
on. 


” Soll. Ges. My Lord, we will bring then 
Pioofs. — Call Mr. Chetwoad, and Mr. Smith. 


Mr. Chet wood and Mr. Smith feuern 17 


Mr. Soll. Cen. Mr. Chetwood, we would know 
of you if you know my Lord Biſhop of Ss 
Hand- Writing. | 

Mr. Chetwood. I never ſaw fad write. 

Mr. Holl. Gen. That's not an Anſwer to my 
Queſtion: Do you know his Hand- Writing ? 

Mr. Chetwood. T do not certainly know it? 

Mr. Soll. Gen. Have you ſeen any of it? 

Mr. Chetwood. I have ſeen my Lord of Elj's 

Writing, that has been ſaid to be his. 

I. Chief Fuft. But ſurely you had better take 
a Witneſs that has ſeen him write. 

Mr. 7uſz. Powell. I think tis hardly poſlible 
for a Man to prove his Hand, that has not ſeen 
* write. 

L. Chief Fuſs. I think 'tis better Proof, indeed, 
to bring ſome that has ſeen him write. 

Mr. Chetwood. My Lord, tis a long time face 
I faw my Lord of E's Writing. 

L. Chief Juſt. Pray bring ſome other Proof, if 
ou have it. 

Bp. of Peterburgh. My Lord, we are here as 
Criminals before your Lordſhip, and we are pro- 
ſecuted with great Zeal: I beg your Lordſhip 
that you will not be of Council againſt us, to 


direct em what Evidence they ſhall give. 
L. Chief 
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L. Chief Juſt. My Lord of Peterburgh, I hope 
I have not behaved my ſelf any otherwiſe hi- 
therto than as becomes me: I was ſaying this 
(and 1 think I ſaid it for your Lordſhips Advan- 
tage) That this was not ſufficient Proof; and I 

think, if your Lordſhip obſerved what I faid, it 
was for you, and not againſt you. 

Bp. of Peterburgh. It was to direct them againſt 
us, how they ſhould give Evidence. | 

Mr. Serj. Pemberton. Pray, my Lord of Peter- 
burgh, fit down, you'll have no Wrong done 

ou, - | Tt 

Sir Rob. Sawyer. We that are of Council will 
take care of that; and pray, my Lord, will you 

pleaſe to pals it 6 Nt 2 7: | 8 

L. Chief Juſt. We are not uſed to be fo ſerv'd, 
and I will not be uſed ſo. 

Ar. Soll. Gen. If your Lordſhip pleaſes to paſs 
that by, for what your Lordſhip ſaid was in Fa- 
vour of my Lords the Biſhops, but I ſee they do 
notitake it ſo. e 

Mr. Art. Gen. Pray, Mr. Chetwood, do you 
look upon the Name of my Lord of Ely; do you 
believe that to be his Hand- Writing? 

AMY. Chetwood. I do believe it is. 5 

Sir Rob. Sawyer. That's very well, when he 
fays he never ſaw him write. 5 

Ar. Juſt. Powell. What is the Reaſon of that 
Belief of his, I would fei r 

Mr. Chetwood. I have formerly ſeen his Hand, 
J think it was his; but I never faw my Lord of 
Lagann ha e 
Sir Rob. Sawyer. Then the Queſtion is, Whe- 


J 
Mr. Finch. How do you know that that which 
you ſaw formerly was my Lord of Ehy's Hand? 
| MT, 
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Ar. Chetwood. I have no ſuch Certainty, as 
poſitively: to ſwear that that was his Hand. 

Mr. Soll. Cen. We will go on to other Proofs ; * 
and if we want better Evidence at the End, we 
will argue with them. 

Mr. Chetwood. I am not certain that who I 
ſaw was my Lord of E's Hand-Writing, be- 
cauſe I never ſaw him write. 

Mr. Soll. Gen. You do very well to ſhew. your 
good Affection. 

Mr. Att. Gen. Mr. Smith, I would ask you this 
Queſtion, Do you know my Lord of __ s Hand- 
Writing? 

Mr. Smith. T have ſeen it often. 

Mr. Att. Gen. Look upon the Name of my 
Lord of Eh in that Paper; Do you believe it to 
be my Lord's Hand- Writing, or no? _ | 

Mr. Smith. I did not ſee him vrite it, tm I 
cannot tell whether it is or no. 

L. Chief Juſt. Did you ever ſee his Name? v 

Ar. Smith. Ves, but it was a great while ago, 
and here are but ſeven Letters, and I cannot judge 
by that: I was better acquainted with his Hand- 
_ writing, heretofore. 

Mir. Soll. Gen. Pray, Sir, anſwer me; Do hon 
believe it to be his Writing, or do you not? 

Mr. Smith. I believe it may, for I did not ſee 
him write it. 

Mr. Soll. Gen. But my Queſtion is, Do you 
believe it, or do you not? 

Mr. Smith. I ſay, I was berter acquainted with 
it heretofore than I am now. _ 

Mr. Soll. Gen. But pray anſwer my Queſtion: 
Do you believe that to be my Lord of Ely's 
Hand- writing, or do you not? 

Mr. Smith, I believe it may, Sir. 


Sir 
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Sir Rob. Sawyer. Why do you believe it? 
Mr. Smith. J have no other Reaſon to believe 
it, but becauſe I have ſeen ſomething like it. 
"Mr. Juſt. Powell. How long ago is it ſince you 
ſaw him write? e 2 
Mr. Smith. I have not ſeen him write, ſo as 

to take Notice of it, for ſome Years: I could 
better judge of it when he writ his Name Turner, 
than now it is Eh, becauſe there was more Let- 
ters to judge by. * | 


LM. Middleton /worn.] 


TL. Chief Fuſt. Here's Mr. Middleton, What do 
you call him for?” © po | 
Ar. Soll. Cen. To prove many of their Hands. 

Mr. Att. Gen. Pray ſhew him that Paper. 
Ar. Soll. Gen. Firſt, Mr. Middleton, do you 
know my Lord Archbiſhop's Hand-writing? 

AMY. A kron. 1 have ſeen his Grace's Hand- 
© Mp. Soll. Gen. Do you believe it to be his? 
Mr. Middleton. It is very like it. iy 

At, Soll. Gen. But do you believe it, or do you 

Mr. Middleton. I do believe it. 

Air Soll. Gen. Do you know my Lord Biſhop 

of St. Aſapb's Hand- writing? 85 
Ar. Middleton. I never ſaw it as I know of, 

Ar. Soll. Gen. What do you ſay to my Lord 
of Eh? His Name is next. | 4 

Mr. Middleton. It is like his Lordſhip's Hand. 
: * Gen. Do you believe it, or do you 
not? . 5 
Ar. Middleton. It is like it, that's all I can ſay. 

Av. 
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Mr. Soll. Gen. Cannot you tell whether you be- 
lieve it, or not believe it? 

Mr. Midileton. I do believe it is his Hand. 

Ar. Soll. Gen. Did you ever ſee him write? for 
I would clear this Matter beyond Exception. 

Mr. Middleton. I have ſeen his Lordſhip write, 
but 1 never ſtood by him ſo near as to * 
make his Letters. 

Mr. Soll. Cen. Is that his Hand- writing! * 

Ar. Middleton. It is like it, I believe it is his. 

Mr. Soll. Gen. You did not guide his Hand I 
believe —— Do you know my Lord of CHche- 
fer's Hand- writing? 

Mr. Middleton. Sir, Jam acquainted with none 
of their Hands but with my Lord of Canterbury's, 
and my Lord of Ely's, | 
r. Soll. Gen. Do you know my 2 of Pe- 

terbarough's Hand- writing? 

Mr. 1iddlefon. I had my Lord of Peterheragati's 
Writing two Years ago for ſome Money, but I 
cannot ſay this is his. 

Har. Soll. Gen. Do you believe it to be his? 

Mr. Middleton. I never took Notice of it ſo 
much, as to ſay, 1 believe it to be like it, I ne- 
ver ſaw it but once. 

Mr. Soll. Gen. Do you know any other of the 
Names there? What ſay you to the Biſhop. of 
Briſtol's Name? 

ur. Middleton. I you once my Lord of Bris 
ſtol's Hand-writing. 

Mr. Soll. Gen. What ſay you to that Writing 
there? 

Ar. Middleton. It is like it. 

. Soll. Gen. Do you believe it to be his or 

, Wy J. : a V. 7 4 
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Mr. Madleton. Truly, that I cannot fay, for I 
never ſaw it but once. „ | 
25 Chief Juſt. You never ſaw him Write, did 
ou? 
8 Mr. Middleton. No, my Lord, I never did- 
Mr. Soll. Gen: Then we will call Sir Thomas 
Pinfold, and Mr. Clavel. — Sir Thomas Pinfold is 


there, ſwear him: 
| [Sir Thomas Pinfold Sworn.] 


Mr. Soll. Gen. Sir Thomas Pinfold, do you know 
my Lord Biſhop of Peterborougb's Hand- writing? 
Sir Tho. Pinfold. Truly, not very well, I ne- 
ver ſaw bur one Letter from him in my Life; 
ſhew me his Hand, and I will tell you ——— 
Which was done. 7 
Mr. Soll. Gen. Well Sir, what ſay you to it? 
Sir Tho. Pinfold. Then upon my Oath I ſay, I 
cannot well tell upon my own Knowledge that 


it is Hand. 
Mr. Soll. Gen. I ask you, do you believe it to 


be his Hand? | 
Sir Tho. Pinfold. Sir, upon the Oath that I 
have taken I will anſwer you, that upon this Ac- 
count, that I have heard there was a Paper de- 
livered by my Lords the Biſhops to the King, and 
this Paper that you offer me, I ſuppoſe to be 
the fame, upon that Score I do believe it, but 
upon any other Score I cannot tell what to ſay. 
Mr. Soll. Gen. J ask you upon your Oath, Sir, 
do you believe it is his Hand-writing or no? 
Sir Tho. Pinfold. Sir, J have anſwered you al- 
ready, that upon my own Knowledge I cannot 
ſay it is his Hand - writing; but becauſe I have heard 


of ſuch a Paper, I do believe it may be his. | 
L. Chief 
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L. Chief Juſt. Did you ever ſee my Lord Bi- 


ſhop write? 5 
Sir Tho. Pinfold. J have been in his Chamber 
| ſeveral times when he has been Writing, but I 
had more Manners than to look upon what he 
writ. | FEY, . 
L. Chief Juſt. Did you never ſee him write his 
Name? | | 150 
Sir Tho. Pinfold. I do not know that I ever 
ſaw him write his Name, but I have ſeen him 
Writing I ſay, and ſo my Lord ' Biſhop may 
have ſeen me Writing; but 1 believe he does 


not know my Hand. Ki 
Mr. Sol. Gen. You have ſeen him write you 


me | | 
Sir Tho. Pinfold; I tell you, Mr. Sollicitor, I 
have been in his Chamber when he has been 
writing, but I had more Manners than to look 


over him. | 
Mr. Juſt. Powell. Then you did never ſee any 


of that Writing 5 
Sir Tho. Pinfold. J cannot ſay I did, my Lord. 
Mr. Att. Gen. Pray did you never ſee any of 
his Writing but that Letter you ſpeak of? 
Sir Tho. Pinfold. No, not that I remember. 
Mr. Juſt. Powell, Mr. Sollicitor, you muſt call 
other Witneſſes, for this does not prove any 
thing. 7 
Mr. Att. Gen. We will go on 
| Clavel. 


Swear Mr, 


[r. Clavel Sworn.] 


Mr. Soll. Gen. Do you know my Lord Biſhop 


of Peterborough's Hand-writing or no 


Mr. Clavel. J have ſeen it many times. 
L 2 | Mr. 
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Mr. Soll. Gen. Do you know it when you ſec 
it? 

Mr. Clavel. I believe I do, Sir. 

Mr. Soll. Gen. Pray look upon that Paper, and 
upon your Oath tell us, do you believe chat 
Name to be his Writing, or no? 

Mr. Clavel. I do believe it is, my Lord. 

Mr. Ait. Gen. Pray look upon the reſt of the 
Hands there, do you know any of the other 
Names? 

Mr. Clavel. No, I do not. 

Ar. Att. Gen. Have you ever ſeen any of their 
Writing? 

Ar. Clavel. Tt is probable I may have ſeen 
ſome, but do not now remember it. 

Me. Soll. Gen. I think you are a Bookſeller, 
Mr. Clavel. 

Ar. Clavel Yes, J am ſo, Sir. | | 

Mr. Soll. Gen. J ſuppoſe you have had ſome. 
1 with them in the Way of your Trade. 
Did 42 never fee any of their Writing? 

7. Clauel. J have ſeen the Names of ſome 
of them, but it is fo long ſince that I cannot 
ememher. 

L. Chief Juſt. Did you ever ſee my Lord of 
Peterborough write? 

Ar Clavel. cannot tell whether ever I ſaw 
him Write his Name or no; but I have had ſe- 
bes Letters from my Lord of Peterborough, 

r. Soll. Gen. Is that his Hand-writing ? 

15. Clavel. I cannot ſay it is, I believe it is. 

Mr. Soll. Cen. You have had Letters from him 
you ſay? 

Mr. Clavel. ves, and it ſeems to be like his 
moat 

L NAKED moi! | T4 Ar. | 
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Mr. Pollexfen. But you never ſaw him write 
his Hand, you ſay? N 

Mr. Clavel. 1 cannot ſay I ever did. 

Mr. Soll. Cen. Thoſe Letters that you have re- 
ceived from my Lord of Peterborough, did he 
own them? Do you think they were Counter- 
feir, or of his own Hand-writing ? | 

Mr. Clavel. I ſuppoſe he has own'd them, Sir: 

Mr. fuſt. Powell. But you mult Anſwer dire- 
aly, Sir, Did he own them? | 
Air. Soll. Gen, What did thoſe Letters con- 
cern? Were they about Books, or what? 

Mr. Clavel. They were ſometimes about one 
Buſineſs, ſometimes about another. | 
Mr. Soll. Gen. Was the Subject-matter of any 
of thoſe Letters about Mony ; and was it paid 
you? Did you receive, or did you give any Ac- 
count of it? | 

Mr. Clavel. They were about ſeveral Buſi- 
neſſes. 

IL. Chief Ju. Look you, Mr. Clavel, you 
muſt give us as particular Account as you can. 

Mr. Holl. Gen. Pray, Sir, upon thoſe Letters 
were the Things done that thoſe Letters re- 

uired? 

Mr. Clavel. Les, they were. 

Mr. Holl. Gen. Did you do your part? 

Mr. Clavel. Ves, I did. 

Mr. Holl. Cen. Now | would ask you, Do 
you believe that Name of my Lord Biſhop of 
Peterborough to be the Hand- writing of my Lord 
Biſhop? | 

Mr. Clavell. ] believe it is. 

Ar. Juſt. Powell. Do you know that thoſe Let- 


ters that you ſay you received from my Lord, 
EM | were 
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were of my Lord's own Hand- -writing, Do you 
ſwear that? 

Mr. Clavel. My Lord, I cannot ſwear that. 

Mr. Finch. Do you know whether the Letters 
that you received, as you ſay, were written by 
my Lord himſelf, or by his Secretary? 

Mr. Clavel. I have reccived Letters from him 
and his Secretary too. 

Sir G. Treby. But were you preſent with him 
when he writ any Letters with his own Hand? 

Mr. Soll. Gen. You do not mean a Letter to 

our ſelf ſure, Sir George? 

Sir E. Treby. No Sir, I ſay any Letters. | 

Mr. Clavel. I have been preſent with my Lord 
often, but I cannot ſay T have ſeen my Lord write. 

IL. Chief Juſt. He has here told you, he has 
had ſeveral Leters of my Lord's own Hand, and 
from his Secretary too. 

Mr. Juſt. Powell. He has ſaid it, but you ſee 
he ſays he never ſaw him write. 

Mr. Holl. Gen. We have given Evidence a- 
9 my Lord Arch-Biſhop, Lord Biſhop of Eh, 

t. Aſaph, Peterborough, and Briſtol. 

Mr. Juſt. Powell. Certainly Mr. Sollicitor you 
miſtake -—— Bur go on 

Mr. Soll. Gen. We have given Evidence 1 ſay 
againſt them, Sir, but whether it be ſufficient 
Evidence, we ſhall Argue by and by Call 
Mr. Hooper and Mr. Chetwood again. | 


[Mr. Chetwood appeared. 


Me. Soll. Gen. Do you know the Sando wilting 
of my Lord n of Bath and Wells? 
Mr. 
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Mr. Chetwood. J have ſeen it twice or thrice, but 
it is a conſiderable time ſince I did ſee it. 

Mr. Soll. Gen. Do you believe that is his 
Hand- writing? | 

Mr. Chetwood I never ſaw him write his Name 
inn to 57: 

Mr. Soll Gen. Pray look upon the Name, and 
tell us what you believe of it? 

Mr. Chetwwood. I believe it may, but I do not 
certainly know it to be his Hand, I rather be- 
lieve it is my Lord Biſhop of Bath and Weils his 
Hand, than I believe that other to be my Lord 
of Peterborough'is. 

Sir G. Treby. Do you believe that to be my Lord 

of Peterborough's Hand or no? 

Mr. Chetwood. I ſay, I rather believe that this 
is the Biſhop of Bath and Hells his Writing, 
than that which is above ir or below it, to be 
their Writing; but truly Ido nor diſtinctly know 
my Lord Biſhop of Bath and Wells his Hand. 
Mr. Soll. Gen, Call Mr. Hooper. 

L. Chief Juſt. You are very lame in this Mat- 
ter. 

M. Soll. Gen. The Witneſſes are unwilling, 

and we muſt find out the Truth as well as we 


can. 


Mr. Looper did not appear. 
Mr. Soll. Gen. Call Mr. James and Mr. Powell. 


Mr. James appeared and was ſworn |] 


Ar. Soll Gen, Do you know my Lord Biſhop 
of Briſtol's Wri ting, Mi James? 15 
| | M. 
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Mr. James. Yes, I believe I do, but I am not 
ſo certain, becauſe my Lord writes ſeveral times 
ſeveral Hands. 

Mr. Soll. Gen. Shew him the Paper: Is that 
wy Lord of Briſtol's Hand? 

Mr. James I cannot ſay it is or no. 

Mr. Sell. Gen. What do you believe? 

Mr. James. It looks like his Hand, and that's 
all I can ſay. 

Mr. Soll. Gen. But pray hearken, and anſwer 
to what I ask you; you are prepared for one Que- 
ſtion it may be, and I ſhall ask you another: Up- 
on your Oath, do you believe it to be the Hand- 
writing of my Lord of Briſtol? 
ur. James. Upon my peng I can only ſay it 
looks like it, that's all. 

L. Chief Juſt. Did you ever ſee him write? 
Ar. James. Yes, my Lord, I have ſeen his 
Hand- Wr. iting ſeveral times, and it is like his 
Hand- writing, that is all I can ſay. . 
Aur. Soll. Gen. Sir, remember you are TH your 
"Oath, and anſwer my Queſtion. | 
Mr. James. Upon my Oath, I know no more 
than that, Sir William Williams. 

Mr. Soll. Gen. I ask you, Sir, whether you be- 
lieve it to be his Hand or not? 

Mr. James. My. L 2 it looks like his Hand, 
and it may be his H 
. Te Gen. 1 you do think and believe 
one way or other: What do you believe? 
© Mr. James. It may be his Hand, for what I 

know, and it may not 

Mr. Holl. Gen. It may be your Hand. 
fu Hr, James, No, Sir, it cannot be mine, I am 
ure, | 


, AV) 
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Mr. Soll. Gen. What do you believe? | 

Mr. James. I believe it may be his Hand, or 
it may not be his Hand, that is all I can fay. 
I. C. Juſt. Come, Sir, you muſt anſwer fairly, 
Do you believe it to be his Hand, or do you 
not? | 

Mr. James. Yes, I do believe it. | 

Mr. Att. Gen. You are very hard to believe 
methinks. 5 85 bs 3 

Mr. James. No, I am not. | 

Mr. Soll. Gen. You do very well now Mr. 
James; when you do well, we'll commend you. 

Ar. Att. Gen. Call Mr. Nathaniel Powell. 


| Mr. Powell was ſworn. } 


Mr. Soll. Gen. Pray, Sir, let's know what's your 
Name? | 
Mr. Powell. My Name is Nathaniel Powell, 
Mr. Soll. Gen. Pray do you know the Hand- 
_ writing of my Lord Biſhop of Chichefter ? 

Ar. Powell. J have not ſeen the Paper, Sir. 

270 Soll. Gen. Do you know his Hand- wri- 
ting: 

Thy Powell. Yes, I believe I do. 

Mr. Soll. Gen. Look upon that Name of his. 

Mr. Powell. I did not fee my Lord write that. 

Mr. Soll. Gen. Who ſays you did? No body 
asks that of you; how you anſwer ! Pray Sir, 

remember your Oath, and anſwer ſeriouſly, Do 
you believe it to be his Writing or no? 

Mr. Powell. 1 believe it is like my Lord's Hand- 
writing, bur I did never fee him write it. 
M. Soll. Cen. No body ſays you did. 
Ar, Powell. Therefore I cannot ſwear poſi- 

tively it is his Hand. 


Ar. 
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Mr. Soll. Gen. We de not ask that neither. 

My. Powell. I cannot tell whether it be his 
Hand or no. 

L. C. Juſt. Sir, you muſt anſwer the Queſtion 
directly, and ſeriouſly : Do you believe it, or do 
you not 6e1:1/c it? 

Mr. Powell. 1 cannot tell what to believe in 
the caſe. | | 

Mr. Soll. Gen. Then I ask you another Queſti- 
on; upon your Oath, Do you believe it is not 
bis Hand ? | 

Mr. Powell. J cannot fay that neither. 

Mr. Soll. Gen. Once again I ask you, upon your 
Oath, Do you believe it to be his Hand? I ask 
you plainly, and let Mankind judge of you. 

Mr. Powell. I tell you, Sir, 1 cannot tell what 
to believe. 

Mr. Soll. Gen. My Lord, if theſe things be en- 
dured, there will be an end of all Teſtimony, if 
Witneſſes do not anſwer fairly to the Queſtions 
that are asked them. 

Mr. J. Powell. Truly to me, for a Man to 
ſwear his Belief in ſuch a matter, is an extraor- 
dinary thing. 

Mr. Soll. Gen. He is obliged to anſwer Queſti- 
ons, when they are fairly put to him. 
Mr. Pollexfen. I think that is a hard Queſtion, 

not to be anſwered. 
Mr. Soll. Gen, Make your Exceptions to the Evi- 
dence if you pleaſe. 

L. C. Juſt. Firſt, he ſays, He knows his Hand; 
then he ſays, He has ſeen him write; and then 
he ſays, He did not ſee him write this; but he 
ſhuffles, he won't anſwer whether he believes it 


Or nor. | 


02 
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Mr. Pollexfen. The Queſtion is, Whether Be- 
lief in any caſe be Evidence? 

Mr. Soll. Gen. If they have a mind to a Bill of 
Exceptions upon that point, let them ſeal their 
Bill, and we'll argue it with them when they 
will; in the mean time, we'll go on, and that 
which we now pray, my Lord, 1s, that this Pa- 
per may be read. 

Mr. Ait. Gen. We have given ſufficient Evi- 
dence ſure to have it read, therefore we deſire it 
may be read. | To 

Mr. Serj. Levinz. My Lord, before this Paper 
be read, we hope you will let us be heard to it: 
We think that what they defire (to have this 
Paper read) ought not to be; for what is all the 
Proof that they have given of this Paper? they 
have a Proot by Compariſon of Hands, which in 
a Criminal Caſe ought not to be received: And 
beſides, my Lord, what is that Compariſon of 
Hands that they have offered? Some Perſons 
come here and ſay, They cannot tell whether it 
be their Hands, they believe it may or it may 
not, for ought they know ; How ſhall we con- 
vict any man upon ſuch a Teſtimony as this? 
Can we have our Remedy againſt him for Per- 
jury, for ſaying, He believes it to be our Hand? 
therefore here is not any Evidence to charge us. 
For firſt, It is only a Compariſon of Hands: ind 
ſecondly, That Compariſon is proved in ſuch an 
uncertain manner: Some of them tell you, They 
do not know what to believe; another tells you, 
I believe 'tis rather ſuch a Lord's Hand; than the 
others are ſuch a Lord's Hands, I believe *tis ra- 
ther his Hand than that above it, or that below 
it; what ſort of Proof is all this? Therefore we 
pray it may not be read till they prove it bet- 


ter. 
Mi. 
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Mr Ser; Pemberton. Pray, my Lord, ſpare me 
| a Word or two in this matter for Evidence fake, 
there js a great deal of reaſon we ſhould take 
Exceptions to the Evidence that has been given; 
for truly | think I never heard ſuch a fort of 
Evidence given before: It is a Cafe of as great 
Concernment as ever was in I eſtminſter-Zall 5 
and for them to come to prove Hands only by 
thoſe that ſaw Letters, but never ſaw the Per- 
ſons write; this I hope will not amount to fo 
much as a Compariſon of Hands. Your Lord- 
ſhip knows, that in every petty Cauſe, where it 
depends upon the Compariſon of Hands, they 
uſe to bring ſome of the Parties Hand-writing, 
which may be ſworn to, to be the Parties own 
Hand, and then it is to be compared in Court 
with what is endeavoured to be proved, and up- 
on comparing them together in Court, the Jury 
may look upon it, and ſee if it be right; and 
never was there any ſuch a thing as this admitted 
in any poor petty Cauſe, that is but of the value 
of Forty Shillings And therefore as to this Evi- 
dence, firſt, We ſay Compariſon of Hands ought 
not to be given at all in the Caſes of Criminals; 
and I believe it was never heard of that it ſhould. 
In the next place, if it be admitted to be Evi- 
dence, yet it is not ſuch an Evidence, as that by 
Compariſon of Hands the Jury can take notice 
of it; for in ſuch manner of Proofs by Compari- 
ſon of Hands, the uſage is, That the Witneſs is 
firſt asked, concerning the Writing he produces, 
Did you ſee this writ by the Defendant, whoſe 
Hand they would prove? If he anſwers I's I 
did, then ſhould the Jury upon Comparifon of 
what the Witneſs ſwears to, with the Paper that 


is to be proved, judge whether thoſe Hands = 
0 
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ſo like as to induce them to believe, that the 
ſame Perſon writ both; ànd not that the Witnefg 
ſhould ſay, I had a Letter from ſuch a Perſon, 
and this is like the Hand of that Letter, there- 


fore 1 believe it to be his Hand: my Lord, I 


hope this ſhall never be admitted for Evidence 
in this Court. „ 

L. C. Juſt. I do take it, that the Witneſs him- 
ſelf is judge of the Compariſon; for if he does 
know the Parties Hand, and a Paper be offer'd 
him to prove the Parties Hand, he is to compare 
it in his own mind. „ 

Mr. Serj. Pemberton. It never was admitted to 


of. \ | 
Mr. Foll. Gen. You may remember ſeveral Caſes 
about that, particularly Sidney's Caſe. 


Mr. Pollexfen. Pray, my Lord, hear me a little 


as to that: it is a Point of very great moment, 
whether in the caſe of a Miſdemeanour, either 
in an Indictment or Information, it be good Evi- 
dence to offer Compariſon of Hands; and that 


this Court did adjudge quite contrary upon an 


Indictment of Forgery againſt my Lady Carr, 
appears in Syderſin's Reports; they went to prove 
her Letters written by her to Cox, the Court re- 
jected it, and gave their Judgment here, That 
it was no Evidence; and that for this Reaſon, 
Becauſe of the evil Conſequences of it. For, ſaid 
they, it is an eaſie matter for any Man's Hand to 
be counterfeited; that they ſure will agree, for 
frequent daily Experience ſhews how eaſily that 
may be done: Is it not eaſie then to cut any Man 


down in the World, by proving it is like his 


Hand? and proving that Likeneſs by comparing 
it with ſomething that he hath formerly ſeen? 
| This 


2 


if 
i 
| 
| 
g 
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be ſo, that I know of, my Lord, or ever read 
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This ſtrikes mighty deep; the honeſteſt Man in 
the World and the moſt Innocent may be de- 
ſtroyed, and yet no fault to be found in the Jury 
or in the Judges; if the Law were ſo, it would 
be an unreaſonable Law. Next, my Lord, for 
the Caſe of Sidney, that was a caſe of Treaſon. 
Now in the caſe of Treaſon there is always other 
Evidence brought; and this Evidence comes in, 
but as a collateral Evidence, to ſtrengthen the 
other; bur in this caſe it is the ſingle Evidence, 
for ought that appears, for there is nothing more 
(for ought | can ſee) in the caſe, but whether 
this were their Hands, and proved only by what 
another believes: Now ſhall any be condemned 
by another's Belief without Proof? Surely, m 
Lord, that was never Evidence yet to convict 
any one; fo that their Proof fails in both Points: 
For firſt, it ought to be conſidered whether Com- 
pariſon of Hands be Evidence in a caſe of Miſde- 
meanour; And next, if it be Evidence, whether 
you will take it, that the Belief of a Man that 
rings nothing to compare with it, or never ſaw 
the Party write, but has received Letters, and 
fays, This is like it, and therefore he believes ir 
to be his Hand, be good Evidence as a Compa- 
riſon of Hands. | 
Mr. Serj. Pemberton. My Lord, they are pleaſed 


to mention _ 5 

Mr. Soll. Gen. Mr. Serj. you have been heard 
already, and you are not to reply upon us; or if 
you would, we muſt be heard firſt. 

Mr. Serj. Pemberton. I would only ſpeak to that 
Caſe of Sidney; my Lord, that Caſe differs from 
this toto Cælo, the Writing was found in his poſ- 


ſeſſion, in his Study; there was the Proof that 
nailed him. ral 
3 Mr. 
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Mr. Soll. Gen. You ſhall ſee how we'll apply it 
by and by. : | 

Mr. Att. Gen. Pray, my Lord, favour me a 
Word in this matter : Thar there is ſtronger and 
weaker Evidence no Man doubts; but that which 
theſe Gentlemen ſay, that in this Caſe there is 

no Evidence, mutt needs be a miſtake: If the 
mean, that it is not ſo ſtrong an Evidence as is 
pore to be given, I agree with them, it is not : 
or if we had brought three or four Men that 
had ſeen them write this very Paper, and put 
their Names to it, that had been a ſtronger Evi- 
dence than this that we have given; but whe- 
ther we do not give ſuch a fort of Evidence as 
may induce the * to believe, that this is their 
Paper, and their Hands to it, we ſubmit: They 
ſay, This is ſuch a method as never was taken; 
bur I admire that that ſhould be ſaid by Men of 
their Experience and Knowledge in the Law; 
for is there any thing more uſual, or any other 
courſe taken for the Proof of Hands, than for a 
Witneſs to ſay, He knows the Hand of the Par- 
ty very well, for he has often ſeen his Hand- 
writing, or reccived Letters from him? And if 
ou ſhew him the thing that you would prove to 
be his Hand, and he ſays, I do believe this to be 
his Hand, for this Reaſon, Becaute T have had 
other things of his Writing : Certainly inthe Ex- 
perience of any Man that has practiſed, this is an 
Evidence that is given every Lay, and allowed 
for Evidence. For the Caſe of Mr, Sidnen, which 
your Lordſhip has heard mentioned, it is cer- 
tainly very oppoſite to this purpoſe; it is inſiſted 
upon and pretended, 'That that was Evidence, 
becauſe it was found in his Study: But without 
all doubt, that would not be the reaſon; for 
| may 


— — 
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may not a Book of another Man's Writing be 
found in my Study? And he inſiſted upon it in 
his own Defence; but the Anſwer was, Thar it 
ſhould be lefr as the Queſtion, Whether the Ju- 
ry would believe it upon the Evidence that was 

iven, of its being his own Hand-writing: And 
10 in this caſe, though it be not ſo ſtrong Evi- 
dence, as if we had brought thoſe that had ſeen 
them write it; yet Evidence it is, and whether 
it be ſufficient to ſatisfy the Jury, may be a Que- 
Hons but no queſtion, it is good Evidence in 

W. | 

Mr. Soll. Gen. It is a wonderful thing, they 
fay, That ſuch Evidence ſhould be offered; but 
truly, my Lord, it is a much ſtranger thing to 
hear Mr. Serj. Pemberton ſay, It was never done 
before; and then to make that Remark to your 
Lordſhip upon the caſe of Sidney, which I'll pur 
to your Lordſhip and the Court as a Cafe, and 
let him contradict me if he can; and then we 
ſhall ſee how far it goes. Sidney was indicted 


for High Treaſon; and the Treaſon inſiſted up- 


on was, a Writing ſuppoſed to be his, it being 
found in his Study; the Queſtion was, Whether 
it was his Hand- writing or no? There was no 
poſitive Evidence that it was his Hand- writing; 
there was no Evidence produced that proved it 
to be his Hand-writing; for there was no one 
that ſwore, That they ſaw him write it; there 
was nothing proved, but the ſimilitude of Hands. 
Ay, but ſays Mr. Serj. Pemberton, It was found 
in his Study: will Mr. Serj. Pemberton be con- 
tent, that all the Libels that are found in his 
Study, ſhall, for that reaſon, be adjudged to be 
Libels, to be his Hand-writing, and he to be a 
Libeller for them? I think he will make a ſe- 

| | vere 
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vere Declamation againſt that, and he would have 
very good reaſon for it: Certainly that which 
was Evidence in one Man's Caſe, will be Eyi- 
dence in another. God forbid there ſhould be 
any ſuch Diſtinction in Law; and therefore I 
conclude that this is good Evidence. 
Mr. Serj. Pemberton. The Court went upon 
this, That it was found in his Study, and com- 
pared with Letters and Bills of Exchange produ- 
ced in Court; which were ſworn to be of his 
Hand- writing. 

Mr. Soll. Gen. My Lord, I was by all the time; 
for I was ordered to attend him in the Tower; 
and therefore I can tell what paſſed as well as 
any body. My Lord, they proved no more as 
to that Libel, but only by Compariſon of Hands; 
they had no other Proof in that Caſe, but by 
comparing the Hand- writing; and that was in- 
ſiſted upon to be a mighty fallible thing: That 
which they would have for us to compare, Pa- 
per with Paper, it is true, would make the 
Proof ſome what ſtronger, if we could, in ſuch a 
Caſe as this, be able to produce ſuch Evidence: 
but I appeal to your Lordſhip, and ſhall leave it 
to the Jury, to conſider which is better Evi- 
dence; theſe Men, that have been produced, that 
have been converſant with theſe Lords, and ac- 
quainted with their Hand- writing, and who 
(as your Lordſhip ſees) are not willing Men 
to give Evidence, they avoid it as much as 
they can; and they ſwear it all to be the 
Hand-writing of the Archbiſhop of Canterbu- 
7% as they believe; which is as far as any Man 
can ſwear. One ſays the whole Body of the Pa- 
per is my Lord of Canterbury's Hand, and he 
Eknovs it very well; fo that we are not upon a 


ſingle Name, but a whole Paper that contains 
many 
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many Lines; and this is as much as can be pro- 


ved by any one, that did not fee the thing writ- 
ten. Then, my Lord, for the reſt of the Com- 
pany, the Evidence is not fo ftrong againſt every 


one of them, as it is againft my Lord Archbi- 
ſhop; but is ſtrong enough certainly to convict 
them of what we accuſe them of. And pray, my 


Lord, what was the Objection in Sidzey's Cale, 


but what has been mentioned here? That any 
Man's Hand might be counterfeited. I remem- 
ber in that Caſe, chere was one Mr. Wharton, a 
young Gentleman, then in the Court, that un- 
dertook to the Court, that he would counterfeit 
that Hand preſently; and he that was to ſwear 
the Compariſon, ſhould not know which was 


the one, and which was the other; which cer- 
tainly was a ſtronger Caſe than this. And I ſee 


ſome of the Learned Gentlemen that are now 


ſtanding at the Bar, who preſſed this matter ve- 


ry hard againſt Mr. Sidney, and Mr. Sidney loſt 


his Life upon that Compariſon of Hands; tho! 


Mr. FYharton did teſtifie how caſte a Matter it 
was to have a Man's Hand counterfeited; and 
we all know was a Man of Value and Quality 5 
ſo there is a Precedent for Mr. Serjeant Pemberton, 
that never heard of this Law before. They ſay 
the proving of Similitude of Hands is no Evi- 
dence, unleſs you prove the actual Writing; 


what a condition then will England be in, when 


Witneſſes are dead? Is it not the moſt common 
Practice that can be, to produce Witneſſes to 
prove ſuch Men are dead, whoſe Names! are ſet 
as Witneſſes. to Deeds; and they ſwear, they bez 
heve it ro be the Hand- writing of thoſe Witneſ- 


ſes? Can there be any greater Evidence of ſuch 
a Caſe, unleſs it be the Confeſſion of the Parey 55 


himſelf? My Lord, we are now only upon read- 


pe 
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jag this Paper. We have been heard, and they 


have been heard; now we pray the Paper may 
be read. | | 
Mr. Recorder. We pray it may be read. 
Mr. Serj. Levinz. If your Lordſhip pleaſe 
Mr. Soll. Gen. We are not to be replied upon, 
Mr. Serjeant. | | 
L. C. Juſt. You have ſpoke, Brother Levinz, 


and you have ſpoke, Brother Pemberton, and I 


would willingly hear you what you have to ſay; 
but we muſt not have vying and revying, for 
then we ſhall have no end. | 

Mr. Serj. Levinz. I would offer your Lordſhip 
ſome new Matter which has not been touched 
upon yet, why it is not to be read. | 

L. C. Juſt. What's that, Brother? 


Mr. Serj. Levinz. All the Proof that has been 


given, whatſoever it amounts to, has been only 
of its being Written, but no Proof has been gi- 
ven of its being written in the County of Mid- 
dleſex, where the Information is laid, and the 
matter is Local. 
Mr. Holl. Gen. Firſt read it, and then make your 
Objection. 1 197 
Mr. Recorder. My Lord, as to the Evidence 
that has been given, I would only put your Lord- 
ſhip in mind of one Caſe, and that was the Caſe 
of Sir Samuel Barnardiſton; and the great Evidence 


there, was the proof of its being his Hand- writing, 


and that being proved, was ſufficient to convict 
him of a Libel; for they could not believe Sir 
Samuel Barnardiſton was Guilty of making Libels, 
unleſs they were proved to be his Hand- writing. 


Sir Rob. Sawyer. He owned them to be his 


Hand-wruing. - 

I. C. Juſt. If you do expect my Opinion in it, 

whether this be good Evidence, and whether 
M 2 this 
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this Paper be proved or no; I am ready to give 
© 

Mr. Finch. My Lord, I deſire to be heard be- 
fore the Opinion of the Court be given. 

Mr. Soll. Gen. If there be not Proof enough to 
induce the Jury to believe this is their Paper; yet 
ſure there is enough to read it. 

Sir Rob. Sawyer. My Lord, we have not been 
heard to this yet. 

Mr. Soll. Gen. Why, is this fit to be ſuffered? 

L. C. Juſt. Mr. Sollicitor, J am always willing 
to hear Mr. Finch. 

Mr. Soll. Gen. But J hope your Lordſhip and 
the Court are not to be complimented into an 
unuſual thing. | 

Mr. Serj. Pemberton. It is not a Compliment, 
but Righr and Juſtice. 

Mr. Soll. Gen. Certainly it is Right and Juſtice 
that there ſhould be ſome Limits put to Mens 
Ring, thar we may know when to haye an 
en 

Sir Rob. Sawyer. Mr. Sollicitor does miſtake the 
Right, my Lord, for we deſire to be heard to 
this Point; as not having ſpoke to it yet. 

Mr. Soll. Cen. Pray, Sir, let me make my Ob- 
jection to your being heard; for I believe you 
and I have been chid ſeveral times, for ſpeaking 
over and over the ſame thing. ) | 
Sir R. Sawyer. This that we now . is not 

to the ſame Point, that we haue ſpoken to al- 
ras #7 t 
Soll Cen. We are now ſpeaking to the 
Reading of the * and) you have e to 
it already. 

Sir R. Sawyer. If the Curt will pleaſe to hear 

us, we have that to offer againſt the Reading of 


that Paper, which has not * offered yet. 
L. C. 
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I. C. Juſt. Sir Rob. Sawyer, I take it, it is in 
the Breaſt of the Court to hear when they will, 


and as much as they will, and whom they will; 


for if Three or Four have been heard of a fide 
to ſpeak what they will, the Court may very 
well depend upon the Learning of thoſe Three 


or Four, that they ſay what can be ſaid upon 


the Point, and that's enough; but if Six or Se- 
ven deſire to be heard over and over to the ſame 
thing, certainly the Court may ſtop at Three or 
Four, if they will. 

Sir R. Sawyer. This is a new Objection that 
none of us have been heard to yet. 

Mr. Finch. My Lord, that which I offer is not 
contrary to the Rules of Law, nor contrary to 
the Practice of the Court; nor was I going any 
way to invade that 3 which Mr. Solli- 
citor claims of making Objections, and not recei- 
ving an Anſwer. HET | 

Mr. Soll. Gen. What a fine Declamation you 
have now made! I never claimed any ſuch Right; 


but J oppole your being heard over and over to 


the ſame thing. | 

Mr. Att. Gen, Pray, my Lord, let's come to 
ſome Iſſue in this matter. 

L. C. Juſt. I will hear you; but I would not 
have you introduce it with a Reflection upon the 
King's Council. 

Mr. Holl. Gen. My Lord, if you impoſe that 


upon him, you ſtop his Mouth; for ſome Men 


cannot ſpeak without Reflection. 

L: C. Juſt. On the other fide, pray Mr. Solli- 
citor, give us leave to hear fairly what they have 
to ſay; for, I perceive, he cannot offer to ſpeak, 
but you preſently ſtop his Mouth. | 

Mr. Finch. My Lord, that which J was go- 
wg to ſay, is another matter than any thing thar 


M 3 has 


— 
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has been yet offered: We ſay, that this Paper 
ought not to be read; for that they are obliged 
by Law to prove thcir Information; and conſe- 
quently, having laid a particular place where the 
thing was done, in the Information, they ought 
to prove that this was done in that place. The 


Evidence that they have given, is of my Lords 


the Biſhops writing this Paper; and they have 
laid it to be done in Middleſex: And this, with 
Submiſſion to your Lordſhip, is local; and they 
muſt prove it to be written in Middleſex, where 


they have laid it, or elſe they fail in their Proof. 


This is another Objection, which as yet hath 
not been ſpoken to: That if there be a Proof of 
their Hand-writing, yet there is no Proof where 


that Hand was written; and therefore they are 


not yet got ſo far, as to have it read againſt my 


Lords. 


Mr. Att. Gen. For that point, my Lord, we 
ſay, This would have been as properly ſaid after 
the Paper had been read, when they come to 
make Objections againſt our Proof, by way of 
Defence: And, with Submiſſion, it had been 
more proper then, than it is now: For what are 
we now doing? My Lord, we are proving that 
ſuch a Paper was ſubſcribed by my Lords the 
Biſhops; and Sir John Nicholas gives you an ac- 
count, that he had it from his Majeſty, at the 
Council: And thar certainly is in the County of 
Middleſex ; and it will concern you to prove that 
it was written elſewhere. 

Mr. Serj. Pemberton. That's very well Mr. Ai. 
torney; ſure you do not think as you ſpeak. | 
Mr. Att. Gen. Here is a Paper compoſed: and 
written by you, that Sir John Nicholas. ſays. be 
had from his Majeſty: How he came by it, I 


ſuppoſe you will tell us by and by: This is your 


Hand- 


er 
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Hand-writing, that T think we have proved ſuf- 
ficiently; this is found in the County of Middle- 
ſex: And you come and tell us, that we muſt 
prove that it was written in the County of Middle- 
fer; and it is taken to be written where it was 

found, unleſs you prove the contrary. | 

Ar. Ser. Pemberton. That's pretty Doctrine i in- 
deed, and very new. 

Mr. Soll. Cen. My Lord, here's an Objection 
Made too timely: We are now upon reading of 
this Paper; and the Queſtion is, Whether it 
ſhall be read, or not be read? Surely we have 
given Evidence enough to induce the Court to 
Fea it: And it is another Queſtion, that will 
come. time enough afterwards, Where it was 
w_ 10 

Z. C. Jus. Truly, I do not chink it was pro- 
8 for you to ſtand upon the Place where it was 

ritten as yet. 

mr. Serj. Levinz. When we ate üpon an In- 
formation of a Fact in Middleſex, * you hear 
them give Evidence of a Fact in Yorkſhire ? 

Ar. Soll. Gen. We are not to be driven by theſe 
Gentlemen z we are to be directed by the Court. 
T. C. Fuft. I think truly it is yet too early to 
make this Objection. 

Mr. Serj Pemberton. Surely, my Lord, this is 
our time to 244 0 tho reading of it, as not pro- 
ved. 

A 7. Powell. Mr: Sollicitor, IT think. you have 
not ſufficiently proved this W to be ſubſcribed 


by my Lords the Biſhops. 
Mr. Soll. Gen. Not ro read it, Sir? 

Me, J. Powell No, not to read it, it is too 
gender à Proof for ſuch a Cale: 1 grant you, in 
Civil Actions a flender Proof is ſufſicient, to make 


out a Man's Hand, by a Letter to a Tradeſman, 
DEF M 4 or 


} 


* 
” 
* 


good. 


$+ 9 


168 The Tryal of the Seven Biſhops. 
or a Correſpondent, or the like; but in Crimi- 
nal Cauſes (ſuch as this) if ſuch a Proof be allow- 
ed, where is the Safety of your Life or any Man's 
„r Rae 
Mr. Soll. Gen: We tell you a Caſe where it 
was allowed; and that is Mr. Sidney's Caſe ; a Caſe 
of Treaſon, and printed by Authority: We tell 
you nothing, but what was done t'other Day. 
I. C. Ju. I tell you what I ſay to it; I think 
truly there is Proof enough to have it read: And 
J am not aſhamed nor afraid to ſay it; for I 
know I ſpeak with the Law : Say what you will 


of Criminal Caſes, and the Danger of Peoples 


Lives; there were more Danger to the Govern- 
ment, if ſuch Proof were not allowed to be 


Mr. J. Powell. I think there is no Danger to 


the Government at all, in requiring good Proof 


againſt Offenders. 


I. C. Juſt. Here's my Lord Archbiſhop and the 


— 
— . 2 


Biſhop of St. Aſaph, and my Lord of Eh, their 


* 4 
* 


* 4 
; : 


: 
#.F 
. 


- -Pemberton, there's an Anſwer to your Objection; 


* 08 
4 _ 
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Hands are proved; it is proved to be my Lord 
Archbiſhop's Writing by Mr. Brookes, and he 
proves my Lord of Eyy's Hand by Compariſon, 
and ſo my Lord of St. Aſaph's. Now Brother 


it being proved that it is all my Lord Archbiſhop's 
Hand: Then they come and fay, We'll prove 
the Hands of the others by Compariſon: And for 


» that they bring you Witneſſes, that ſay, They 


; # s # 
— 3 


Kg. * 
* 4 i 


have received Letters from them, and ſeen their 


een with 


— : 


des Par fe. ſeveral times; and comparing what 


they have ſe h this very Paper, fays the 


Witneſs, I do believe it to be his Hand! Can 
tbere be à greater Evidence or a fuller? 


2 Do. 


nel! 


Vr, gr Pemberton. Admit ir be à full Evi- 
r end bib 21 38d? gence 
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dence againſt my Lord Archbiſhop, What's that 
to the reſt? There's no Evidence againſt them. 

Mr. F. Allybone. Brother Pemberton, as to the 
Objection you make of comparing of Hands; it 
is an Objection indeed, I do agree; but then 


conſider, the Inconvenience which you and Mr. 


Pollexfen do ſo much inſiſt upon: If a Man ſhould 
be accuſed by Compariſon of Hands, Where is 
he? He is in a lamentable caſe; for his Hand 


may be ſo counterfeited, that he himſelf may not 
be able to diſtinguiſh it. But then you do not 
cConſider where you are on the other ſide: That 


may be an Objection in matters of Fact, that will 


have very little weight, if compared and ſet all 


together. For, on the other ſide, where ſhall 
the Government be, if I will make Libels, and 
traduce the Government with Prudence and Diſ- 
cretion, and all the Secrecy imaginable? I'II 
write my Libel by my ſelf, prove it as you can; 


that's a fatal Blot to the Government; and there- 
Fore the Cale is not the ſame; nor is your Do- 


ctrine to paſs for current here, becauſe every Caſe 


depends upon its own Fact. If I take upon me 
to ſwear I know your Hand, the Inducements 


are to my ſelf, how I came to know it, ſo as to 
ſwear it: Kuowledge depends on Circumftances 


1 ſwear that 1 know you, but yet I may be un- 
der a Miſtake, for I can have my Knowledge ot 
you no other way but from the Viſibility of you, 
and another Man may be ſo like you, that there 

is a poſlibility of my being miſtaken; but cer- 
tainly, that is Evidence, and good Evidence: 
Nou here are ſeveral Gentlemen that ſwear as 


to my Lord Archbiſhop's Hand-writing; I do 
agree, as to ſome of the others, that the Evi- 


| [/dence.is not ſo ſtrong; for what that Man ſaid, 
that he did believe it was rather ſuch a Lord's 


Hand, 
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Hand, than that which went before, or that 
which came after, it is of no weight at all, and 
ſo ſome of the others; but it is poſitively proved 
againſt my Lord Archbiſhop, and one or two 
more; ſo that that's enough to induce the read- 
ing of this Writing. 

Mr. Juſt. Holloway. Good my Lord, let me 
give my Opinion, 

L. C. Ju. Ay, with all my Heart, Brother. 

Mr. Fuſt. Holloway. My Lord, I think as this 

Caſe is, there ought to be a more ſtrong Proof, 
for certainly the Proof ought to be ſtronger and 
more certain in Criminal Matters than' in Civil 
Matters; in Civil Matters, we do go upon light 
Proof, ſuch as the Compariſon of Hands, for 
proving a Deed, or a Witneſſes Name, and a 


very ſmall Proof will induce us to read it; but 


in Criminal Matters we ought to be more ſtrict, 
and require poſitive and ſubſtantial Proof, that is 
fitting for us to have in ſuch a caſe; and with- 
out better Proof, I think it ought not to be 
read. ä 

L. C. Juſt. You muſt go on to ſome other 
Proof. Mr. Sollicitor, for the Court is divided in 
their Opinions about this Proof. SE. 

Mr. Soll. Gen. Then, my Lord, we will come 
to the Confeſſions of my Lords the Biſhops, and 
hope that will be believed by all Mankind: 
Mr. Ait. Gen. Truly, my Lord, we did forbear 
that Evidence, and would not have proceeded 
this way, if we had had fair Play on the other 
Rderdtd' ft ebio ym iis 2Y art * 

Sir Rob. Sawyer. Mr. Attorney, give us leave 
to defend our Clients all the Ways we can; I 
think we do nothing but what is fair; the Court 
you ſee is divided, therefore we did not without 


reaſon inſiſt upon it. y 
—— -* 
is | L.C. 
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L. C. Juſt. You muſt go on as you n for 
they will put you upon it. 
Mr. Ait. Gen. Swear Mr. Blathwayt. 


Mr. Blathwayt ſworn. ] 


Mr. Soll Gen. Pray hand the Writing to him. 
[The Writing ſhown to him. 

Mr. Soll Gen. Have you ſeen that Writing for- 
merly, Sir ? 

Mr. Blathwayt. Yes, Sir. 

Mr. Soll. Cen. What did you hear my Lord 
Archbiſhop ſay abour that Paper? 

Mr. Att. Gen. And the reſt of my Lords the 
Biſhops? 

Mr. Soll. Gen. Firſt we'll ask as to my Lord 
Archbiſhop ; 3 Did he own it to be his Hand- 
writing? | 

Mr. Blathwayt. My Lord, I believe this to be 
the Paper that my Lord Archbiſhop did own to 
be ſubſcribed by him. 

Mr. Soll. Cen. When was it owned by him? 
Mr. Blathwayt. On the Council Day, the eighth 
of this Month. S 

Mr. Soll. Gen. Where was it owned? becauſe, 
2 would obviate that Objection of the Coun- 
. Blathwayt. It was at the Council Table 
at M hitehall. , 

Mr. Soll. Cen. What ſay you to the Biſhop of 
St. Aſaph? Did he own it? 

Mr. Blathwayt. Yes all my Lords the Biſhops 
did oven it. 

Mr. Holl. Gen. Name 1 particularly; what 
fo you of the Biſhop. of EH? 

Arr. Blathwayt.-In the ſame manner, my Lord. 


Ar. soll. Gen, The Biſhop of Chicheſter ? 11 
} 3% | 7. 
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Mr. Blathwayt. Tn the ſame manner. 

Mr. Soll. Gen. The Biſhop of Bath and Fells? 
Ar. Blathwayt. Yes, my Lord. 

Ar. Soll. Gen. The Biſhop of Peterborough? 
Mr. Blathwayi. Yes, my Lord. 

Mr. Soll. Gen. And the Biſhop of Briſtol ? 

Mr. Blathwayt. Yes, my Lord. | 

Mr. Soll. Gen. So; we have proved they all 
owned 1t. 

Mr. Juſt. Holloway. Could not this have been 


done at firſt, and ſaved all this Trouble? 


Sir Rob. Sawyer. Have you done with Mr. Blath- 


wayt, Mr. MINER that we may as K him ſome 


Queſtions ? 
Mr. Ait. Gen. Ask him what you will. N 
Mr. Serj. Pemb. Pray, Mr. Blathwayt, upon 
what Qvtaton did they own it; you are ſworn 
to tell the whole Truth; pray tell all your Know- 
ledge,” and the whole Confeſſion chat they made. 
Mr. Blathwayt. My Lord, I am called here 


by a Subpœna to anſwer on behalf of the King; 


my Lord, I am ready to do my Duty, and I beg of 
vour Lor dſhip that you would pleaſe to tell me 
what is my Duty; for whatſoever I ſhall anſwer 
I thall ſpeak the Fruth in. 


Ms. Serj. Pemb. There is nothing deſired, but 


that you would ſpeak the Truth, _ 
Ar. Blathwayt. My Lord, I am caſily guided 
by } your Lordſhip what I ought to anſwer to. 
L. Chief Juſt. What is it you ask him, Bro- 
ther Pemberton? 
Mr. Serj. Pemb. We defire Mr. Blathwayt to 
tel} rhe whole Diſcourſe that paſſed at the Coun- 
cil, when he ſays my Lodds the Biſhops owned 
this Paper. 
Mr. Soll. Gen. That's a very pretty rhing indecd; 
L. Chief 
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L. Chief Juſt. Look you, Mr. Blathwayt, you 
muſt anſwer them what they ask you, unleſs it 
be an enſnaring Queſtion, and that the Court 
will take Care of. 

Mr. Blathwayt. If your Lordſhip pleaſe to ask 
me any Queſtion, I ſhall readily anſwer it. 

J. Chief Juſt. You mult anſwer them. 

Mr. Serj. Pemb. We ask you upon what Occa- 
fion they came to own their Hands? What Diſ- 
courſe was made to them, and what they an- 
ſwered? | | 

Mr. Blathwayt. My Lord, I beg your Lord- 
ſhip's Directions. 

L. Chief Fuſt. Come, tell it, Sir. 

Mr. Blathwayt. My Lord, the Occaſion was 
this; This Paper was read in Council, and I had 
the Honour to read it before the King, and it 
having been read before his Grace the Arch-Bi- 
ſhop, and my Lords the Biſhops, they were ask- 

ed whether they did own that Paper, and, my 
Lord, they did own it. 

Sir Rob. Sawyer. Mr. Blathwait, was that the 
firſt time that my Lords the Bithops came in? 

Mr. Blathwayt. Sir J was not asked that Que- 
ſtion. 

L. Chief Fuft. What would you have, Sir Ro- 
Bert Sawyer? 

Sir Rob. Sawyer. We would have an Account 
what paſſed at the Council. 

ITI. Chief Fuſt. Would you have all the Diſ- 
courſe betwixt the Council and my Lords the 
Biſhops? I 

Mr. Serj. Pemb. All that relates to their Accu- 
ſation, my Lord, their whole Confeſſion, and 
what was ſaid to them. | | 

Ar. Att, Gen. Do you think, Mr. Serjeant, that 


when 
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2 2 8 + a — 8 - — 
* 8 * — a nun — Fir a; — > — — 0 
8 * STI — n I 2 — 
** C * — - — 
% 


174 The Tyyal of the Seven Biſhops. 


when we call a Witneſs, you are at Liberty to 
examine him to every impertinent thing? 

Mr. Soll. Gen. My Lord, we deſire that they 

may only ask reaſonable and proper Queſtions. 

Mr. Serj. Pemb. Mr. Sollicitor he is ſworn to 
anſwer and tell the whole Truth, and that's all 
we ask of him. 

Sir Rob. Sawyer. Sir, 1 will ask you a plain 
Queſtion upon your Oath, did not my Lord 
Arch-Biſhop, and the reſt of my Lords "he Bi- 
ſhops, at firſt refuſe to own it, or to anſwer whes- 
ther it were their Hands or not? 

Mr. Soll. Gen. That is not a fair Queſtion, Sir 
Robert Sawyer; tis a leading Queſtion. 

Mr. Serj. Pemb. Then I ask you in ſhort, what | 
did they refuſe? I am ſure that is a fair Queſti- 
on, for God forbid that any ſhould hinder the 
King's Evidence from telling Truth, 

Sir Rob. Sawyer. And God forbid that half E- 
vidence ſhould condemn any Man. 

L. Chief Juſt. God forbid the Truth ſhould be 
concealed any way. 

Mr. Serj. Pemb. Pray, Sir, when they were 
firſt — whether that was their Hands or not, | 
what Anſwer did they give? 

Mr. Blathwayt. Sir, I have begged the Favour 
of my Lords the Judges to tell me what I am to 
anſwer, and what Queſtions are proper for me 
to anſwer to. 

L. Chief. Juſt. You muſt anſwer any Queſti- 
ons that are not enſnaring Queſtions. 

Sir Rob. Sawyer. Mr. Blathwayt, you are up- 
on your Oath to teſtifie the Truth. 

Mr. Blathwayt. Sir, J am not acquainted with 
the Methods of Law, I defire wt n . 


Judges Pore Inſtruct me. J 
22 5 
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Ar. Juſt. Hllybone. Anſwer to the Queſtion 
that they ask you. | 10 5 

L. Chief Juſt We obſerve what they ask you; 
we'll take Care that they ask you nothing but 
what they ſhould. 

Mr. Blathwazt, I deſire the Queſtion may be 
repeated. | 

Mr. Serj. Pemb. When they were firſt asked 
if it were their Hands, what Anſwer did they 

give the King? | 

Mr. Blathwayt. His Grace the Archbiſhop, and 
my Lords the Biſhops, at firſt did not immedi- 
ately anſwer whether the Paper were theirs or no. 

Mr. Serj. Pemb. What did they ſay? _ 

Mr. Blathwayt. They ſaid they did humbly hope, 
if they were put to anſwer, no Advantage ſhould 
be taken againſt them. 

Mr. Serj. Pemb. What did they ſay farther at 
that time concerning his Majeſty's Pleaſure ? 

Mr. Soll. Gen. That's a leading Queſtion, Mr. 
Serj. Pemberton, you cannot leave your way of 
leading Witneſſes. 

Mr. Serj. Pemb. It is a very ſtrange thing; if 
we ask a Queſtion that's genera], that's except- 
ed to; if we ask any Queſtion in particular, then 
they find fault with us, that it is a leading Que- 
ſtion; ſo that we can never ask a Queſtion that 
will pleaſe them. Pray Mr. Blathwayt, what did 
they ſay concerning the King's Pleaſure, whether 
they would anſwer if the King commanded them? 

Mr. Serj. Trinder. How can it be material what 
they ſaid? w- | 

L. Chief Juſt. It is material that ir ſhould be 
asked, and that it ſhould be anſwered. | 

Mr. Serj. Levinz. You are to tell the whole 
Truth, Sir; pray tell us what did my Lords the 
—_— ſay about ſubmitting to the King's Plea- 

ures | 


Mr. 
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Mr. Soll: Gen. What is that to the Purpoſe ? 
Mr. Pollexfen. Mr. Sollicitor, his Oath is to 


tell the Truth, and the whole Truth, and there- 


fore he muſt anſwer my Queſtion. 

Mr. Serj. Pemb. Vou are mighty loth, Mr. Sol- 
licitor, to let us hear the Truth; I would not 
willingly lead him in any thing, and I cannot ſee 
that this is any leading Queſtion, unleſs his Oath 
be againſt Law, which ſays he is to tell the 
whole Truth: | | | 

Mr. Att. Gen. My Lord, I do beg your Lord- 
ſhip's Favour of a Word in this thing: It is cer- 


rain, if they ask any thing that ſhall take off the 


Evidence that was firſt given, that it is not true, 
I cannot oppoſe it; but if they ask Queſtions 
only to inflame, and to poſſeſs People with fool- 


iſh Notions, and ſtrange Conceits, that is not 
to the Fact that we are now trying 
Sir Rob. Sawyer. Tis only to have the Truth 


out that we do it. 
Mr. Serj. Pemb. There is no Body here that 


will be inflamed, Mr. Attorney: I have asked a 


fair Queſtion, the Court has ruled it ſo. 
Mr. Blathwayt. I ſhall readily anſwer any Que- 


ſtion that the Court thinks fit. 


Mr. Serj. Pemb. Sir, by the Oath you have 
taken you are to tell the whole Truth. | 
I. Chief Fuſt. Is he to tell you all that was 
done at the Council-Board that Day? 


Mr. Scrj. Pemb. No, my Lord; only what 


paſſed there about my Lords the Biſhops Confeſ- 
ſion, the whole of that Matter. 


Mr. Blathwayt. There has been ſo much ſaid 


between the asking of the Queſtion and this 
time, that I deſire it may be repeated, that I 
may know what to anſwer to. | 


air, Serj. Pemb. I ask you in ſhort, Sir, what 


did 


PA — 
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did my Lords the Biſhops ſay at the time of their 
appearing in Council concerning the King's Flea- 
ſure, whether they thould anſwer or not? 

Mr. Blathwayt. The firſt time my Lords the 
Biſhops came into the Council, they were asked 
the Queſtion whether they did own that Paper; 
they did immediately anſwer, They humbly ho- 
ped, as they ftood there Criminals, His Majeſty 
would not take Advantage againſt them, bur 
however they would obey His Majeſty's Com- 


mand. 
Sir Rob. Sawyer. Were they commanded to 


withdraw? _ | 

Mr. Blathwayt. Yes, thereupon they were 
commanded to withdraw, which they did. 

AM. Serj, Pemb. When they came in again 
what Queſtions were asked them? 

Mr. Blathwayt. They came in ſeveral times, 
more than twice, I have Reaſon to remark this, 
that they did ſo; Do you mean the ſecond time, 
Sir? 1 | 

Mr. Serj. Pemb. Yes, Sir. | 

Mr. Blathwayt. The ſecond time they ſeemed 


unwilling to own the Paper. 
Sir Rob. Sawyer. And what did they do the 


third time ? 
Mr. Serj. Pemb. But firſt let us know what 
more was done the ſecond time. 
Sir Geo. Treby. How was that Unwillingneſs 
of theirs. overcome ? | 
Mr. Serj. Pemb. When they expreſt their un- 
willingneſs what did thcy fay farther? 
Mr. Blathwayt. If | remember right, they ſaid 
as they did the firſt time, they humbly hoped 
His Majeſty would not take Advantage againtt 


them. 


N | Mr, 
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Mr. Serj. Pemb. Then what did they ſay the 
third time ? 

Sir Rob. Sawyer. Pray, were they asked whe- 
ther they publiſhed it? 

Mr. Blathwayt, As to the publiſhing it, it was 
laid before them, and I think they were asked 
the Queſtion whether they publiſhed it. 
Sir Rob. Sawyer. And what anſwer did they 
make? 

Ar. Blathwayt. T remember His Grace, and 
my Lords the Biſhops, did not own they had 
publiſhed it, but they denied it. 

Sir Geo. Treby. After they diſcover'd their Un- 
willingneſs the ſecond time, what follow'd next? 

Ar. Alathrnayt. They did withdraw after the 
ſecond Attendance. 
Mr. Serj. Levinz. But what was ſaid to them? 
Was that all that was ſaid to them the ſecond 
time? 

Mr. Blathwayt. I have ſaid two things already, 
that they were unwilling to anſwer, and that 
they denied the publiſhing. 

J. Chief Juſt. This is ſtrange Uſage of a Wit- 
neſs, to put him to tell every thing that was ſaid. 

Mr Serj. Pemb. I would ask you this Queſti- 
on, Sir, When they came in the ſecond time, 
whether they did deſire to know if it were His 
Majeſty's Command that they ſhould own it? 

L. Chief Juſt. Thar I muſt not permit you to 
ask, Brother, that is to lead the Witncis. 

Mr. Serj. Pemb. My Lord, he will not anſwer 
general Queſtions; J have asked him all along 
general Queſtions, and 1 cannot get an anſwer 
from him to them. 

Ar. Blathwayt. I am ready to anſwer any Que- 
ſtions that the Court thinks I ſhould anſwer; J 


am not back ward to anſwer according to my Du- 


ty. | . N | 


ſay? 
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L. Chief Juſi. Let one of you ask a Queſtion 


at a time, and not chop in one upon another. 
Mr. Soll. Gen. In all the Tryals that ever 1 
have been in, in all the Caſes of Criminals, the 


_ King's Witneſſes uſed to be treated with Reſ pect, 


and not to be fallen upon in this manner. 


L. Chief Juſt. He ſhall be ſure to have all Re- 


ſpect paid him. 


Mr. Soll. Gen. He is in Office under the King. 

Mr. Serj. Pemb. I do not think Mr. Blathwayt 
does believe I would ſhew him any Diſreſpect, 
more than he would ſhew me. 

Mr. Att. Gen. I beg one Word, my Lord. 
L. Chief Juſt. Mr. Attorney, What do you 


Mr. Att. Gen. My Lord, I ſay I do oppoſe the 
asking of this Queſtion, not but that every Man 
has a right to croſs examine a Witneſs, but if 
they ask ſuch a Queſtion, let them tell us what 
uſe they would make of it. 

L. Chief Juſt. Mr. Attorney-General, for that 
Matter | 

Arr. Serj. Pemb. My Lord, if you pleaſe I'll 

ive Mr. Attorney an Anſwer. 

L. Chief Fuſt. Brother Pemberton, I was ſpeak- 
ing to Mr. Attorney, and pray hear me, I will 


not ask you what uſe you'll make of the Queſti- 


on you ask, but do you ask fair and regular Que- 
ſtions, and I'll take Care you ſhall have an An- 
ſwer to them. 

Mr. Serj. Pemberton. I will deal plainly with the 
Court, and tell you what ule we intend to make 
of our Queſtion; if they anſwered under a Pro- 
miſe from his Majeſty, that it ſhould not be gi- 
ven in Evidence againſt them, I hope they ſhall 
not take advantage of it. 

| N 2 Ar. 
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Mr. Holl. Gen. ] ſay that is a very unmannerly 
AQu-!!i-n, bur however it ſhall he anſwered. 

1/:. Serj. Pemberton, Why fo, Mr Sollici- 
tor? : 

Tr. Sell. Ges. My Lord, it is to put ſomething 
upon the King which I dare hardly name. 
u, We do not know what Anſwer will 
be made to it yer, but it does look like an, odd 
kind of Queſtion. 

Mr. Soll. Gen. If Men will be ſo preſſing, I, for 
the Ling, defire rhe Queſtion may be entred. 

Sir Rob. $awyer. What do you mean, Mr. Sol- 
licitor? 

Mr. $9ll. Gen. I know very well what I mean, 
Sir; I defire the Queſtion may be recorded in 
Court. 

Afr, Serj. Pembertoa. Record what you will, I 
am not atraid of you, Mr. Sollicitor. | 

Mr. Soll. Cen. Are you afraid of the Law? 

Ai. 0 . Pemberton. No, nor of you neither. 

L. C Pp Pray be quiet, Gentlemen, 

At. Ot. Gen, Pray, Mr. Blathwayt, anſwer 
whether there was any Promiſe made to my Lords 
the Biſhops from the King. 

Mr. Blathwayt. My Lord, T take the Queſtion 
to be, Whetherthe King was pleaſed to make my 
Lords the Biſhops any Promiſe of not taking ad- 

vantage of what Anſwer they made? 

Mr. Ait. Gen. That is the Queſtion. 

Mr. Blathwayt. As that N is ſtated, there 
was no ſuch made. 

L. C. Juſt. Look you, he tells you there was 
no ſuch Promiſe made; there is an Anſwer to 


your Queſtion, Brother. 
Ar. Serj. Levinz. We made no ſuch Queſtion; 


but the Queſtion I would ask is this, 
Mr. 
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Mr. Soll. Gen. For the Satisfaction of the Court 
repeat what you ſaid juſt now, Mr. Blathwayr. 

Mr. Blathwayt, I take the Queſtion to be, W he- 
ther the King made any Promiſe to my Lords 
the Biſhops, that no advantage ſhould be taken 
of what they ſaid? and I ſity the King made no 
ſuch Promiſe. 

Mr. Serj. Pemberton. We did not ask you the 
Queſtion, hurt we only told you what ule We 
would have made of another Queſtion. 

Mi. Pollexfen. Mr. Blathwayt, I ſee you can 
very well diſtinguiſh what Queſtions are to be an- 
ſwered; I ask you in ſhort upon your Oath, When 
they were firſt called in, what was faid to them, 
and what was anſwered by them? | 

L. C. Fuſt. Here has been a great deal of 
Wrangling, but this is a fair-Queſtion, and may 
reduce us to order again; tell us over again from 
the beginning what paſſed when my Noble Lords 
the Biſhops came in the firſt, ſecond, and third 
time, when they were examined about this Pa- 

en. 

Mi. Blathwagt. My Lord, I ſhall comply with 
your Lordſhip's Directions, I apprehend lam to 
anſwer together concerning the firſt, ſecond, and 
third comings in of my Lords the Biſhops into 
the Council. The firſt time, (as I faid before) 
my Lords the Biſhops were unwilling to own 
the Paper, and did ſay they humbly hoped his 
Majeſty would nor take advantage againſt ghem, 
but that they were ready to obey his Command. 
The fecond time they were called in they did re- 

eat it again, that they hoped his Majeſty would 
not take advantage againſt them; after that there 
was mention made of the Paper being publiſhed, 
remember my Lords the Biſhops ſaid they had 


not publiſhed 41 
| Sir 
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Sir Rob. Sawyer. Is that all? 

Mr. Att. Gen. You have no mind to hear all, I 
think. 

L.C. Juſt. How do you expect to be anſwered 
your Queſtions, if you interrupt them? Go on, 


Mr. Blathwayt. 


Mr. Blathwayt. Sir, I ſaid laſt, that they ha- E 


ving prayed the King that no advantage might 


be taken againit them for what they ſhould lay, 
there was mention made of the Paper's being 


publiſhed, and my Lords the Biſhops did ſay 


they had not publiſhed it; and his Grace my 


Lord Archbiſhop ſaid it was written with his own 
Hand, and that he had not made uſe of his 


Clerk. 


Sir Sob. Sawyer. Is that all you can remem- 


ber that paſſed at that time? 


Mr. Blathwayt. This is the Subſtance of what 
I remember. Pp 

L. C. Juſt. Was this the third time? 

Mr. Blathwayt. No; that was the ſecond time, 
my Lord. 

Mr. Pollexfen. If there be not ſome Order in 


| this Evidence, my Lord, we ſhall not be able to 


obſerve any thing upon it. Pray what was 
done afterwards ? 

My. Blathwayt. My Lord Chancellor, upon 
their coming in, did require them to anſwer whe- 
ther they did own that Paper or not; my Lords 


the Biſhops did own the Paper. 


Mr. Pollexfen. Do you remember in what 


Words or Expreſſions (as near as you can) they 
did own it? e 
Mr. Holl. Gen. Is this a practice to be endured? 
Ar. Finch, Why, he may apprehend and take 
that to be an owning of it which was not. 


Mr, 
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Ar. Soll. Gen. Has not he ſworn the manner of 
it, and almoſt the very Words? 
Mr. Serj. Levinz, We deſire nothing of him 
but that he will tell us what Words they ſaid 
when they owned it. 

Mr. Blathwayt. It was the third time that they 
came in, that they owned it. 

Mr. Serj. Pemberton. Why, what did they ſay? 

Mr. Blathwayt. My Lord Chancellor required 
them to anſwer, whether they owned the Paper 
or no. 

Ar. Serj. Pemberion. W hat did they fay then? 

Mr. Blathwayt. As ncar as I can remember, his 
Grace and my Lords the Biſhops did own the 
Paper. 

Mr. Serj. Pemberton. What Words did they own 


it in? Tell the manner of it. 


Air. Soll. Gen. What's this to the purpoſe? 

Mr. Finch. Mr. Blathwayt, Did you take Notes 
of what paſſed there? 

Mr. Blathwayt. I anſwer, Sir, I did not take 
Notes, for I attended the King at his Elbow, 
and did not take Notes; Mr. Finch, you know 
the manner of the Council in ſuch caſes very 
well. | 

Mr. Att, Gen. Then we ask you for the King, 
becauſe they ſhall not enflame People by ſuch an 
Expreſſion, In what Words they did own it, if 
you can remember ? N 

Mr. Blathwayt. Sir, J have declared my Me- 


mory as well as I can; when the other Clerks 


come to be examined, if they can tell any more, 
ler them. : 
Mr. Soll. Gen. But we will have no Diſcourſe 


to enflame the World; Did the King promite 


or declare that no advantage ſhould be taken of 
their Confeſſion? 


E. 
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L. C. Juſt. J would ask him that Queſtion, 


What was the manner that my Lord Chancellor 
expreſ'd himſelf in to them, when they came in 


the third time? 

Mr. Blathwayt. As ſoon as my Lord Chancellor 
had required them to declare whether they own- 
ed thar Paper, as well as I remember, his Grace 
took the Paper in his Hand, and it was handed 
aver, or ſhewed, to my Lords the Biſhops, and 
they owned and declarcd fo, juſt as if they ſhould 
lay it before the Court, juſt fo: | Holding it forth 
4% the Court.] I do not recollect my ſelf of all 
the Circumſtances that paſſed, I only can tell you 
the Subſtance. | 
Ai. Soll Gen. He does not remember what they 
faid particularly. | 

Ar. Att. Gen. Mr. Sollicitor, I know well 
enough what they mean by the Queſtion I know 
they would fain poſſeſs the World with a Belief 
that there was ſuch a Promiſe made them, and 
yet they are proſecuted notwithſtanding that Pro- 
miſe; therefore I do ask you, Mr. Blathwayt, and 
for the King's Honour I muſt ask it, Did the 
King make any Promiſe or Declaration, that no 
advantage ſhould be taken, or uſe made of it? 

Mr. Blathwayt, The King did not make any 
Promiſe or Declaration that no advantage ſhould 
be taken, or uſe made of it. | 

4 7. Soll. Een. He only put them upon it, whe- 
ther they did own 1t or not. 

Air. Alt, Gen. I ask you upon your Oath, Did 


my Lord Archbiſhop own it to be his Hand- 4 


Fiege | 
/vir. Blathwayt, Yes, he did, and ſaid he writ 
it with his own Hand, and would not let his 


Clerk write it. J 
Mr. Att. 
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Mr. Att. Gen. Did he own the whole to be his 


 Hand-writing, or not? 

Mr. Blathwayt. Yes, he did. 

Mr. Att. Gen. Did every one of the Biſhops 0 own 
their Names ſubſcribed to it? 

Mr. Blathwayt. Yes. 

Mr. oll. Gen. Then, my Lord, we pray now that 


it may be read. 
L. C. Juſt. I ſuppoſe now they will be content it 


fhould be read. 
Mr. Finch. If your Lordfhip pleaſe to favour me 
one Word, I think it cannot yet be read ; and my 
Objection is this: 
I. C. Juſt. I thought you had made all your Ob- 
jections before, as to the reading of it. 
Mr. Finch. Pray, my Lord, ſpare us: Here are 
two Parts of this Information; the one is for conſul- 
ting and conſpiring to diminiſh the King's Royal 
Prerogative, and for that end they did make 8 
write a ſeditious Libel; the other Fart is, that they 
aid publiſh this ſeditious Libel. We arc hitherto 
upon the firſt Part, the making and writing of it ; 
both Parts are local; untill they have proved tle 
making and writing of it to have been in Middleſex, 
it is not Evidence upoh lis Information. 

Mr. Sol. Gen. We have proved ; it Written and 
161 nblifhd in Middleſex. 

Mr. Serj. Pemb. The contrivance and writing of 
a Libel is in itſelf penal, and they may be puniſh'd 
for it, if they be found guilty : Now, if they could 
give an undeniable Evidence concerning the pub- 
liſhing of it, that is nothing to this point; but if 
they ſhould not give ſuch Evidence, or any Evi- 
dence at all of the publication, yet it it be prov'd 
that it was written and contriv'd by them, they 
would be guilty for ſo much, if it he a Libel; and 


chis we ſay is local as well as all the reſt; end there- 
O For 


194 The TRYALS of 
fore we inſiſt upon it, that the writing and contri- 
ving muſt as well be proved to be in Middleſex, as 
the publication, for all is local. | 
L. C. Fuſt. There is no publiſhing yet proved. 
Mr. Serj. Levinz. It is true, my Lord, here is no- 
thing of a Publication yet, (with your Lordſhip” s fa- 
vour) for their Anſwer to His Majeſty in Council 
was, that they did not publiſh it; all that is ſaid 
yet, is, that they own'd the Paper to be their hands. 
My Lord, does the owning of that own that it was 
written in the County of Middleſex ? or, that it was 
contrived or made there? No ſurely, upon this 
Evidence the Place 1s clearly at large : My Lord, 
this might have been done 1n the County of Surrey, 
or Somerſet, or any other County: Their Informa- 
tion is, That they did conſult and contrive to dimi- 
niſn the King's Prerogative at Weſtminſter in the 
County of Middleſex ; and there they did write and 
cauſe to be written this Libel, and there they did 
publiſh it. Suppoſe it ſhould be granted that it 1s 


roved that this is the Archbiſhop's Hand-writing, 


and theſe are their Names to it, is there any one E- 


vidence that any thing of this was done in Middle- 


ſex? and, my Lord, that is the thing they are to 
prove. 

Mr. Sommers. If your Lordſhip pleaſe, all matters 
of Crime are ſo local, that if it be not proved to be 
done in the County where it is laid, the Party accu- 
ſed is as innocent, as if he never had done the thing; 
and, with ſubmiſſion, it is the very point of the In- 
formation; ; that it be proved they are guilty of the 
Fact in the place where it is laid to be done. 

L. C. Juſt. This is the ſame thing over and over 
again; hut Jam content to hear you, Mr. Sommers, 
at any time; I have told you my opinion about read- 
ing of the Paper already, if youll. have It again 


ou may. 
Mr. Pol- 
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Mr. Pollixfen. Pray, good my Lord, ſpare us, 
before it he read. 


Mr. Juſt. Holloway. Mr. Pollixfen, you have not 


yet had the Directions of the Court for the reading 


of it. 
Mr. Att. Gen. My Lord, when this Paper is read, 


which we pray it may be, we will anſwer their Ob- 
jections, but at preſent we ſay, they are out of time. 
Mr. Pollixfen. Good Lord, what a ſtrange thing 


is this! We object againſt the reading of it, and 


you'll anſwer us after it is read. 

Mr. Soll. Gen. Certainly, my Lord, we have done 
enough to prove that this is a Paper owned by them 
in the County of Middleſeæ, and we pray it may 
be read. 

L. Ch. Juſt. Truly Iam of the ſame mind I was 
before, that it is too ſoon to make the Objection, 
and that the paper ought to be read. 

Mr. Soll. Gen. We ſubmit to your Rule. 

Mr. Pollixfen. If it be the Will of the Court, I 
have nothing to ſay. 

Mr. Fuft. Powell. My Lord, the Contrivance and 
Publication are both matters of Fact, and upon Iſſue 
Joined the Jurors are Judges of the Fact, as it is laid 
in the Information; but how can they be Judges of 
a matter of Fact done in another County? and it 
muſt he preſum'd, in favour of Innocence, not to be 
done in this County, but in another, except they 
1 

Mr. Att. Cen. We are not yet Tipe for arguing 
that point. 

Mr. Soll. Gen, We are ſpeaking only to the Court 
now for the reading of this Paper, and the Jury are 
not Judges of that, whether the Paper ought to be 


read or no, that is meerly a matter of Law, and 


under the Birection of the Court; and therefore I 


pray, fi ſince it is now 1n your Lordſhip s Judgment, 


O 2 he- 


| 
* 


196 The TRYTATLS of 
whether that Paper ſhould be read, that you would 
leaſe to order it to be read. | 

L. Ch. Juſt. I can only give you my own opinion, 
let my Brothers give theirs. 

Mr. Juſt. Holloway. There is no-body againſt the 
reading of it, my Lord; I ſuppoſe my Brother Powell 
is not againſt its being read. 

Mr. Juſt. Powell. But they ſay the King's Counce] 
muſt make it out firſt, that the writing of it, and 
the conſpiring about it was in the County of Middſ. 
or there can be no judgment, ſo much as to read it. 

Mr. Polliæ en. My Lord, if the Objection be ſaved 
to us, we ſhall not fo much oppole the reading it, 
only we would not be ſurprized in point of time. 

Mr. Juſt. Powell. Nay, if they conſent to the 
reading, we have no reaſon to kinder it. 

L. Ch. Juſt. Brother, I believe they know well 
enovgn what they have to ſay for their Clients; let 


the Paper be read. 
L Clerk read. ] 


The Eamble Petition of William - of 
| Canterbury 


Sir K. Samyer. Read the whole petition: Pray 
my Lord that the whole may be read. Read the 
hh; firſt, Sir; to whom it was directed. 

L. C. Faſt. Read the whole. 


F Clerk reads J 
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To the King's Moſt Excellent Majeſty. 


The Humble Petition of William Archbiſhop of Canter- 
- bury, and of divers of the Suffragan Biſhops of that 
Province, nom preſent with him, in behalf of them- 
ſelves and others of their abſent Brethren, and of the 

_ Clergy of their reſpective Dioceſes, | 


Humbly ſheweth : 


Hat the great averſneſs they find in themſelves 
1 to the diſtributing aud publiſhing in all their 
Churches your Majeſty's late Declaration for Liberty 
of Conſcience, proceedeth neither from any want 
of Duty and Obedience to Your Majeſty, (our Holy 
Mother, the Church of England, being both in her 
Principles and in her conſtant Practice unqueſtiona- 
bly Loyal; and having (to her great Honour) been 
more than once publickly acknowledged to be fo by 
Your Gracious Majeſty) nor yet from any want of 
due tenderneſs to Diſſenters, in relation to whom 
they ate willing to come to ſuch a Temper as ihall 
be thought fit when that matter ſhall] be con- 
ſidered and ſettled in Parliament and Convoca- 
tion; but, amongſt many other Conſiderations, 
from this eſpecially, becanſe that Declaration is 
founded upon ſuch a Diſpenſing Power, as hath been 
often declared illegal in Parliament, and particular- 
ly in the Years 1652, and 1672, and in the beginning 
of Your Majeſty'sReign; and is a matter of ſo great 
moment and conſequence to the whole Nation, both 
in Church and State, that Your Petitioners cannot 
in Prudence, Honovr, or Conſcience, fo far make 
themſelves Parties to it, as the Diſtribution of it all 
over the Nation, and the ſolemn Publication of it 
once and again, even in GOD's Houle, and in the 
5 89 4. time 
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time of His Divine Service, muſt amount to, in 
common and reaſonable Conſtruction. 


Your Petitioners therefore moſt humbly and ear- 
neſtly beſeech Your Majeſty, that You will be 
graciouſly pleaſed nor to inſiſt upon their Di- 
ſtributing and Reading your Majeſty's faid 
Declaration : 


And Your Petitioners (asin Duty bound) 
ſhall ever pray, 22 


Mr. Att. Gen. My Lord, we ſhall leave our Evi- 
dence here, and hear what they can object to it. 
Mr. Finch. Have you no farther Evidence, Mr. At- 

torney 5 5 
Mr. Att. Sen. We leave it here for the pre- 
ſent. 
Mr. Sol. Gen. The Gentlemen of the Jury deſire 
to ſee the Petition. 
L. Ch. Juſt. Shew it them. 
(The Petition was ſhewn 1 ro the Fury. ) 3 

Mr. Finch. But will you give no farther Evi- 
dence, Mr. Attorney ? 

Mr. Att. Gen. I tell you we'll leave it t here, til WE 

ſee what you ſay to it. 

Mr. Finch. There is nothing that we ſhould ſay 
any thing 4-46 
Mr. Arr. Gen. Make your Advantage of it; if it 
be nothing, we can have nothing. 


I. Ch. Fuſt. What ſay you for the Defendents; 


Gentlemen? 3 EP 

Mr. Finch. My Lord, in mort, we ſay that hither⸗ 
to they have totally failed, for they have not proved 
any Fact done by us in Middleſes, nor have they 
proved any Publication at all. 


"IF, 


Sir 
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Sir Robert Sawyer. They have given no Evidence 
of any thing. : 5 

L. Ch. Juſt. Pray Gentlemen ſpeak One at once, 
_ then we ſhall underſtand the better what we 

ar. 

Sir R. Sawyer. My Lord, We ſay, they have given 
no Evidence of the Conſpiring, Writing, or Pub- 
liſhing in Middleſex; Nay, as to the Publication, 
there is none at all proved. 

Mr. Finch. Here is no Proof of any Publication, 
nor of the writing or making in Middleſex ; © that 
there is no Proof at all againſt my Lords the Biſhops. 

L. Ch. Fuſt. You heard what Mr. Blathwayt ſaid, 
they owned it in Middle ſeæ. 1 

Mr. Finch. That is not a Publication ſure, or any 
Evidence where it was done. 

Mr. Serj. Levinz. Suppoſe, my Lord, that I own 
in Midaleſex, that Irobb'd a Man in Yorkſhire, will 
that make me guilty in Maddleſex ? | 
Mr. Sol. Gen. But if you had ſtole a Horſe in Tork- 
ſhire, and had that Horſe in Middleſex, and own'd 
it, I doubt it would go hard with you in 17ddleſex. 

Mr. Sol. Gen. Mr. Scrjeant thinks he has put a very 
home Compariſon, but we ſhall ſhew how little ſig- 
nificant it 1s by and by. „ 

Mr. Serj. Levinz. My Lord, in the firſt place we 

inſiſt upon it ; here is no Proof in this Caſe at all, as 

to the doing of any Fact at all in the County of Mid- 
aleſex. In the next place, this Information and Pe- 
tition do not agree; for they have bronght an In- 
formation, and ſet forth, That my Lords the Biſhops, 
under pretence of a Petition, did make a Libel, and 
they have ſer forth no Petition at all, all the Petit ic- 
nary part is omitted: If I will take part of a Man's 
Words, and not the whole, and make a Libel of 
that part, certainly that is very diſingenuous and in- 
jurious; for that part that I omit may alter the 
O 4 Senſe 
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Senſe of the whole. They here ouglit to ſet forth 


the Petition, with the Direction to the King, and 
the Prayer at the end, whereby it will appear what 
the whole is, and what was delir'd by their Peti- 
tion. But, my Lord, to make this matter a little 
more clear, whatſoever they ſay of its being my 


Lord Archbiſhop's Hand, we ſhall prove that if it 


were ſo, it could not he done in Middleſes; tor we 
ſhall prove, that my Lord of Canterbury had not been 
in Aliddleſeæ for three or four months before. 


Sir Robert Sawyer. Pray let the Information be 


read, then you will ſee the variance. 
Mr. Art. Gen. There is not the latter part (we ac- 
knowledge) in the Information. 
Mr. Sol. Cen. There may be, and is, a 7 6 Continitur, 
and there 15 no Objection i in that at all. 
L. Ch. Juſt. It is fic Continetur, and that” 8. 
Sir Rob. Sawyer. The truth of it is, this — 
tion has made a very deformed thing of it, has left 
it neither Head nor Tail: They ſtile it a Petition, 


but it is without - any Direction to any-body, and 


without any Prayer for any thing; and w ithout thoſe 
two it cannot be told what 1t 15. 


Mr. Juſt. Allybone. Sir Rob. Sawyer, if I miſtake - 


not, it is ſaid only under pretence of a Petition. 

Sir Rob. Sawyer. There may be. more in the Paper 
than in the Information, and if all were in, one part 
might explain another. 

Mr. Sol. Gen. So there may be more; and I won- 
der to hear that Objection from Sir Robert Sam yer, 
who has exhihited fo many Informations for Libels 
in pieces taken out of Books. _ 

Mr. Rekorder. All that we alledge 1 in the Informa- 
tion is contain d in the Paper, and that's enough for 
our purpoſe; we are not bound to recite the whole. 
L. Ch. Juſt. Indced 1 think it is no material Ob- 


enen at all. 


Mr. 


yk OS > SE oY nn. -. 


* 


but that which is proved is a real one. 


the Seven BisHops. 201 


Mr. Serj. Pemberton. Truly I think it is very ma- 
terial in this Caſe; here's a Petition that is prefer- 
red to His Majeſty; take the whole Petition toge- 
ther, and, ſay they, it is a reaſonable Petition; 


chop off the Direction and the Prayer, and then 


here's nothing but the Body of a Petition, without 
beginning or ending. Or, if a Man will ſay any 
thing concerning the King, and do it by way of Pe- 
tition to himſelf, that will alter the Caſe mightily, 
from a Paper ſpread about, that ſhould contain only 
the Body of a Petition, and nothing elſe; 
Sir Rob. Sawyer. Pray read that part of the Infor- 
mation. 5 | 

Mr. Pellexfen. If ſo be there be an Information, 
and that Information charges a Man with a preten- 
ded Petition, and the Evidence comes and proves a 
Petition, both top and bottom, that is not the Peti- 
tion in the Information, for that lacking the proper 
parts of a Petition, 1s call'd a pretended Petition, 

Serj. Baldock. My Lord, there is nothing in this 
Objection, as this Record hath it. | 

Mr. Att. Gen. Pray, my Lord; give us leave to 
ſtate it on our ſide, as they have done on theirs, and 
it will be the better underſtood upon the reading : 
I hope it is not come to that paſs that they would 
have it ; ſure theſe Gentlemen have not forgot al- 
together the Practice that has been ſo frequent in 


this Court. If there be an Information for a Libel, 


Is there any thing more frequent than only to recite 


the material part? Sure they may ſay, In ſuch a Libel 
10 contain d ſo and ſo, without ſetting forth the whole 


| Book. 


Mr. Sl. Gen. How many Tryals have we had here, 
wherein there has been only a Clauſe taken out of a 
BOOK; as particularly, Baxrer's Bible, and Johnſon's 
Bock, and all by vertue of a /ic Continetur? 

Mr. Finch. 
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Mr. Finch. That comes not up to our Objection 
here. Pet 
Mr. Juſt. Powell. Let us hear the Record read, 
and then we can judge of it. N 
Sir Rob. Sawyer. We pray, Sir, the Information 
may be read. Rs | s 
Mr. Att. Gen. We are here upon all Occaſions 
chopp'd in upon, and I do not know how they 
come to take this Liberty; Iam ſure other People 
had it not in former times, when theſe Gentlemen 


— WW FY 


ſtood where we do; as ſoon as ever we offer to 54 
ſpeak, preſently there are two or three upon us. | 
I. Ch. Juſt. Let me hear them, Mr. Attorney, make 
their Objection, and let the Record be read, and that ( 
will anſwer that Objection. | | t 
Mr. Att. Gen. My Lord, as for that other thing, 0 
they come and tell us we have ſet forth a Petition, t 
we ſay no ſuch thing: In the Information we ſay, F 
you compoſed a certain Libel pretenſu Petitionis, in | 
which are contain'd ſuch and ſuch things; and now | 
I pray let it be read. = - | V 
Mr. Sol. Gen. Pray, my Lord, hear me a little firſt; 

Take the Information as we have laid it, and I be- n 
lieve there are twenty Preſidents that I could give 1 1 
you in an inſtant of late days practice: So was the | n 
Information againſt Mr. Baxter, ſo was the Infor- | 9g 
mation againſt Mr. Fobnſon, ſo was the Information | ti 
againſt Dr. Eades, and ſo was the Information a- 11 
gainſt Sir Samuel Barnadiſton : They are all in this 
form, ſic continetur; ſo that as for that matter we 

are well enough. But here's another thing (ſay Þ 
they) You do not ſet out the Petition; we ſay, it is fi: 
a Libel, and it is not the Name we rely on, but there N 
is ſuch a Libel, ſo we in our Information call it; if | 4 
it be not a Libel, then are they very innocent; and I ta 
whether it be or no, is now in Judgment before | & 


your Lordſhip; but if it be as we ſay, then it is 2 ſet 
I be as the | 
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the ſpeaking ill things in the body of a Petition, 
and then giving it a good Title, and in concluding 
it with a good Prayer at the end of it; *tis not, I 
ſay, any of theſe that will ſweeten this Crime, nor 
alter, nor alleviate it at all; if there he that which 
is Seditious and Libellous in the Body of it, call the 
Paper what you will, and ſmooth it with a Pream- 
ble, or a Concluſion, that will not make it any thing 
leſs a Libel : Theſe things are plain and manifeſt. 
We ſay there is ſuch a thing done, a Libel made 

retenſu Petitionis, do you call it what you will; but 


wie ſay, theſe and theſe things are a Libel upon the 


King and the Government. We have proved our 
Caſe, we have proved there was ſuch a Paper under 
their Hands; we have proved it was own'd in Mid- 
dleſex, and then we are in your Judgment, whether 
this be not Evidence ſufficient to convict the De- 
fendents. EE 

L. Ch. Juſt. But they do make an Objection about 


the Writing and Contriving of it, that it is not pro- 


ved to be in Middleſex. 

Mr. Serj.Trinder. My Lord, our Information does 
not go with a continued Clauſe, that they framed a 
Libel ut ſequitur in hac verba, but we only ſay, they 
made a Libel pretenſu Petitionis; and then we ſay, In 
quo quidem Libello continetur, ſo and fo; we do not 
tie our ſelves up to a particular Recital of all that's 
in the Paper. | - 

L. Ch. Fuſt. Read the Record. | 
5 [ Clerk reads J 

Ipſi iidem Willielmus Archiepiſcopus Cantuarien- 
ſis, (and the reſt) ditto decimo octavo die Mail, anno 
Regni dicti Domini Regis nunc quarto ſupradicto vi &- 


2 ar mic, &c. apud Weſt monaſterium prædictum in Comi- 


tatu Middleſexiæ, predifto illicite malitioſe, ſeditioſe, 
& ſcandaloſe quoddam fal ſum fictum pernitioſum & 
ſeditioſum Libellum inſcriptis de eodem Domino 

Rege 
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Rege & Regali Declaratione & Ordine prædickis 
pretenſu Petitionis fabricaverunt compoſuerunt & 
ſcripſerunt & fabricari componi & ſcribi cauſave- 
runt, & eundem falſum ſictum malitioſum, pernitioſum 


& ſeditioſum Libellum per ipſos prædictos Willielmum 


Archie piſcopum Cantuarienſem, (and the reſt) ma- 
mibus ſuis propriis reſpective ſubſeriptum die anno & loco 


uls iin wentionatis in præſentia dicti Domini Regis 


nunc vi & armis, &c. publicaverunt & publicari 
cauſaverunt: In quo quidem falſo fecto malitioſo, perni- 
tioſo & ſeditioſo Libello continetur. The humble Peti- 
tion of, &c. 
Mr. Serj. Levinz. It is quite another thing ; that 
which is produced from that which is in the Infor- 
mation, by this leaving out a part; for here is the 
Prayer omitted, aud the Direction. 
Mir. Sol. Gen. Then, my Lord, Ithink there is no- 
thing in the Caſe but this mighty Objection of the 
County: And, ſays Mr. Serj. Levinz, if my Country- 
man confeſſes in this County that he ſtole a Horſe in 
Yorkſhire, you ſhail not try him in London, but in York- 
ſhire, becaufe by his own Confeſſion the Fact is in 
another County. 
Mr. Serj. Levinx. 


did not put the Caſe fo. 


Mr. Sol. Gen. But take the. Fact of the Caſe as it is 
here, my Lord, the Biſhops come in Middleſex and 


owntllis Paper ; my Lord Archbiſhop owns it to be 
his Writing, and the reſt of the Biſhops own their 
Hands ; if they had done as Mr. Serjcant's Yorkſhire 
man did, and ſaid, We own we did this, but it was 
in the County of ork ;, then it would have been like 
the Caſe that theſe Gentlemen put: But here we are 


in a plain Cafe of another nature; my Lord Arch- 


biſhop comes here in Midaleſeæ, and owns that he 
writ the Paper, the other Biſhops they ſign'd it; 


now it does lie certainly in their knowledge where 


this was done, and they ſhould have declar'd then; 
but 
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but they have ow n'd it as their Paper, and the fign- 
ing and writing of it, which is enough for us. 

Mr. Finch. I ov this to be my Paper, therefore 
I writ it in the County of Middleſex; Is that a Cour 
ſequence? l am very glad they are no better at their 
Inferenessz. | | 

Mr. Sol. Gen. They have own'd the thing in Mid- 
dleſex that we inſiſt upon, and they have not own'd 
it with any Qualification : If they had ſaid, it was 
done in another County, then you mult have takea 
it to be as they ſaid it; then if they do not diſt in- 
guiſn the Place of the Fact, your Lordſhip can only 
take it to be where they own'd it, it would be ſup- 
poſed to be done in that place; for when they 
own'd the Fact, it will be ſuppoſed, if they do not 
ſay where it was done, that it was done where 
they own'd it, becauſe the King cannot tell where 
it was done: But the Evidence comes out of their 
own mouths, they may give ſatisfaction where it 
was done, for they know it ; and till that be done, 

the Suppoſition is againſt them, that it was done in 


the place where they own'd it; and that is a plain 


\ Caſe whereſoever a man is to ſpeak of his own Fact. 
Indeed if I publiſh the Writing of another Perſon 


which 1s Libellous, then there muſt be a particular 


Proof of the Place, becauſe it is not my own Fact; 
but if thoſe Lords publiſh a Libel that they make 
themſelves, it is in their own knowledge, and in 
their own power to tell where it was done, becauſe 
it is their own Act and Deed. It is true, if my 
Lords had publiſh'd a Paper that was contrived by 
| ſome of their Council, it had been ſome Excuſe, 
and they muſt have only ſuffer'd for that publi- 
cation in the place where it was done; but 
they are here for Writing this they have own- 
ed in this County; and therefore it lies upon 
them to proye it done elſewhere. There is 

ano: 


* 
Yo or Pe ge gp my SCENTS . I e — 


. 


206 The TRVYALS of 


another Objection, my Lord, made, That here 18 
no Evidence of a Publication; my Lord, I take it to 
be a Publication in it ſelf; Is it poſſible for a Man 
to write a Libel? to ſet his Name ? and part with 
it? and it coming to the Hands of the King, that 
this is not a Publication ? It is not their ſaying, We 
did not publiſh it, that will excuſe them ; for, can 
there be a greater Publication in it ſelf than this, 
when Men have ſet their Hands to it, and owned 
their Names? What makes the Fat i in this Caſe ? 
If a Deed be denied to be factum of ſuch a one, 
what is the proof of it, bur ſetting the Hand and 
Seal, and the Delivery! ? There is owning the Paper, 
and ſetting their Hands is a Publication in it ſelf, 
and therefore they cannot make any ſuch Objection. 
My Lord, if there were occaſion, we have Authori- 


ties enough to this purpoſe, and we will give them 
ſcope enough if they will argue this matter; and if J 


they have any Evidence, we deſire to hear what 
they can ſay to it. 

Mr. Ast. Gen. As for this matter of Fact, my 
Lord, if I take it right, they do not Controvert the 
Publiſhing, but (ſay they) pray make it out, where 
it was written or compoſed ; I confeſs this would 
be a Buſineſs worth the while, for all Perſons that 
act in this maner, and are concerned in making of 
Libels, to underſtand for their advantage, no Man 
doubts in the matter of Treaſon, but it is local; 
then put the Caſe a Man is found in Meddleſeæ with 
a Treaſonable Paper in his Pocket, (1 do not make 
a Compariſon, as if this was ſuch. a Paper, I hope I 
ani not ſo underſtood, but I only put it as a Caſe, 
and that the Law is ſo, is beyond all Controverſy) 
then the Man is indicted here in Middſ. for framing 
and compoſing ſuch a Treaſonahle Lihel, and he 
comes to be try'd, and (ſays he) pray prove where 
1 made and compoſed it, for tho you found 1 itin my 

Pocket 
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Pocket in the County of Middſ. yet I might do it 


in the County of York ; upon my word, this had 


been a very good Defence for Mr. Sidney, who was 


indicted, convicted, and attainted for making a 


Treaſonable Paper, which was found in his Study; 


5 might not he have put the ſame Objection ? might 


not Mr. Sidney have ſaid, (it was great pity he did 


not underſtand it) Pray prove where 1 did it, for 


1 did it elſewhere than in this County.—— 

Mr. Sol. Gen. He did ſay it, I remember. 

Mr. Att. Gen. Truly, my Lord, I would not hear 
any Anſwer given to this, for it would make the 
King ina very woful Caſe: Here is a Paper that is 
found in the County of Middſ. and this is there 
owned by you tobe written and ſubſcribed by you; 
pray do you prove it that it was written elſewhere. 

Mr. Serj. Pemb. My Lord, we will do it, we will 
be govern'd by Mr. Attorney for once. : 

Mr. Serj. Levinz. We will prove that my Lord 


\. Archbiſhop was not in Middleſex in ſeven Months 


before; and truly I think Mr. Attorney's Caſe of a 
Paper found about a Man, or in his Cuſtody, will 
not come up to our Caſe; for was this Paper found 
about us, ſurely that is not pretended. 

Mr. Serj. Pemb. Your Lordſhip ſees by the very 


frame of the Petition, that this Petition which they 


calla Libel was made after the King's Order con- 
cerning reading this Declaration: Now we ſhall 
prove that my Lord Archbiſhop, whoſe Hand-wri- 
ting they prove this to be, was not out from Lam- 
beth-Honſe in two Months before, nor till ke was 
before the Council. | 

Sir Rob. Sawyer. Which was long after that time 


when it was made. 


Mr. Serj. Pemb. So that this cannot be written in 


the County of Middleſex. Call Francis Nicholls. 


—— Mr. Nicholls was 1worn. 
| > Sir 
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Sir R. Sawyer. Do you remember the 18th of 


May laſt? | 
Mr. Wicholls. Yes, Sir. | | 
Sir R. Sawyer, Pray how was it with my Lord 
Archbiſhop of Canterbury at that time, and before 
that, did he go abroad? | 
Mr. Nicholls. My Lord, 1am very fure that my 
Lord his Grace of Cant. whom I have ſerved in his 


Bed-Chamber theſe ſeven Years, never ſtirred out 
of the Gate of Lambeth- Houſe ſince Michaelmas laſt. 


Sir R. Sawyer. Till when, Mr. Nicholls? 

Mr. Nicholls. Not till the time he was ſummoned 
before the Council. - FE Bf”: 

Mr. Serj. Pemb. Now I hope we have given them 
a full proof that it could not be in Middleſ. 
Call Thomas Smith. Et | 


Mr. Smith was not examined. 5 


Mr. Finch. Truly, my Lord, I think that What 


we have proved, or what Proof we further offer of 


my Lord of Canterbury's not being in Middleſex 


for fo long a time, is ex abundanti, and we need it 
not; for with humble Submiſſion, in point of Law, 
it is incumbent upon them that are to prove the 


Charge in the Information, to prove where it was 


done; becauſe the Locality of it is part of the 
thing, they ought to prove it; in it's nature It is lo- 


cal, there is a Place aſſigned in the Information, and 


unleſs they prove it was done in the Place that they 
have laid, they have not proved the Charge in the 
Information. Now, my Lord, they have not made 


any Proof of that, and for proof of Publication, I 


think they have offered none to your Lordſhip, they 
never did call it fo yet, and truly I never did hear 
or know that the owning of their Hands at the 
Council-Table was a Publication of a Lihel ; it is 


owning the Writing, but it is not an owning where 


the Writing was made, but where it was written 
, - N an 
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and where it was made, is of neceſſity to be proved; 
before the Charge upon a Record, in a Court of Ju- 
ſtice, can be ſaid to be made out, it is a local Charge, 
and in Juſtice the Locality muſt be proved, or the 
Information fails: my Lord, they have offered no 
Proof to it, and they have not yet gone to the ſe- 
cond part of the Information, for as to the Publica- 
tion of it, there is not a tittie of Proof offered, but 
only the owning of their Hands upon their Exami- 
nation at the Council, and no Man did ever yet 
think that anſwering a Queſtion, and owning a Pa- 
per at the Council-Table, upon a Queſt ion put by 
the King himſelf was a Publication of a Libel. _ 

Mr. Serjeant Baldock. Pray, my Lord, hear me 4 
Word to that ; Though the thing be never ſo local, 
yet there muſt be ſomeplace where a thing that was 
done, was done: Then if nothing elſe appears but 
what was done in Weſtminſter, in the County of 
Middleſex, unleſs they ſhew the contrary, that muſt 
be the very place where it was done. 

Mr. Sollicitor-General. Here is a great deal of 
Prevarication in this matter, and I would obſerve 
to your Lordſhip how they do uſe the Court ill in 
it; pray, my Lord, What is it we are upon? we 
are proving that theſe ſeven Lords the Biſhops ſign- 
ed this Paper; and I think we have proved it ſuffi- 
ciently out of their own Months : But (ſay they) 
it was not ſigned in the County of Middleſex, but 
in the County of Surrey. All this is but Imagina- 
tion, and they would have the Court to imagine it 
too; For how do they prove it? They would have 
your Lordſhip and the jury believe that it was 
ſigned elſewhere, becauſe my Lord Archbiſhop has 
not been out of his Honſe in fome Months before; 
it is all but Inference, and Argument, and Imagina- 
tion. But ſtill, Gentlemen, do you anſwer what I 
Objected to you? Does it not lie in their Power to 
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ſhew where it was ſigned ? Here are ſix more, be- 


ſides the Archbiſhop, where was it ſigned by them? 
Here are ſix of the Biſhops, that it does not appear 
where they ſigned it; but they confeſs at Whitehall, 
in Midaleſex, that they did ſet their Hands 
Mr. Serj. Levinz. Ay, they did ſo, and what then? 
Mr. Sollicitor-General. Ay, and ay too; if they 


did ſo, the Preſumption and Common Intend ment 


vpon ſuch Evidence is, That it was done in the 
Place where it was owned; and the rather, for that 
Reaſon that I ſaid before, That it lies in their 
Knowledge, and therefore it is incumbent upon 
them to prove, That it was not in the County of 
47iddleſex : So that this Objection I take rather to 
be an Invention of the Council than the Truth of 
the Fact, becauſe they that can make this out, do 


not. And as to what they ſay of my Lord Arch- 


biſhop, That he has not been out of Doors for ſo 
long, who can prove ſuch a thing? Certainly my 


Lord was able to come, for any thing that appears; 
he has been here twice, and he was able to come to 


the Council-Board: But when all is done, my Lord 
Archbiſhop is certainly able to put this matter out 
of doubt, for he may eaſily prove it, if the Fact be 
Io, and that will fatisfe the Court and every Body, 
That it was ſigned by him at Lambeth; if he deſigns 
to deal ſincerely with your Lordſhip and the Court, 
2nd the Jury ; but certainly it is not to be proved 


by a Circumſtance, ſuch a one as this is, but he ought 


to give your Lordſhip and the Jury Satisfaction a- 
bout this Fact: He ought to ſay, Tis true, I did 
Gzn it, but it was at Lambeth-Houſe; that indeed 
would bea do wn-right Stroke to us: But to go up- 
on a Suppoſition, That becauſe my Lord Archbiſhop 
was not out of bis Houſe for ſo long together, there- 
fore they are all not Guilty, is a very hard and fo- 
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| ter that they inſiſt upon, and that is about the Pub- 


lication ; that is as plain as any thing can be, that 
here is a full Proof of a Publication, for if the Paper 
be Libellous, where- ever that Paper is, that is a Pub- 
liſhing, where-ever the Paper travels, how far ſo- 
ever it goes, it is a Publication of it by theſe Perſons 
that ſigned it: I believe no body thinks that this 
ſhould fly into the King's hand, but ſome body 


brought it to him; and certainly, my Lord, if your 


Opinion ſhould be, that this Paper is Libellous, then 


where-ever it is, it is a Publiſhing, which is our 


Offence : where- ever it is found, it is a Publication; 


for there is the miſtake of theſe Gentlemen, they 
fancy, that unleſs there was a publick Delivery of 


this Paper abroad, nothing can be a Publication ; 
but I rely upon it, they ſetting their Names to it, 
made it their Paper; and where-ever it was after- 
wards found, that did follow the Paper where-ever 
it went, and was a Publication of it; it was in their 
Power, being their own Contrivance ; it was made 
and formed by themſelves, and no body will believe, 
when it was their own Hands that they put to it, 
that any body elſe could have any power over it ; 


for ought appears, no body elſe was at work about. 
it, and when there were ſo many Learned Prelates 
that had ſigned ſuch a Paper, no one can believe 
they would let it go out of their Hands, but by their 
Conſent and Direction: Is not this a Proof of the 
bpubliſning? Do they give your Lordſhips any Evi- 
dience that they had ſtifled this Paper? If they had 
ſo done, they had ſaid ſomething, but will any bo- 
dy believe that this ſhould be done in vain ? 
Can any body aſſign a Reaſon why ſo ſolemn a 
thing as this ſhould he done to no End and Pur- 
| poſe ? Why a Paper ſhould be framed that rails at 
the King's two Declarations? Why a Paper that 
gives Reaſons why they could not read it in their 
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Churches, and ſigned with ſuch Solemnity by all 
theſe Noble Lords, we ſubmit this to you in point 
of Law, and the Law is plain in it, that if this Pa- 

er be Libellons, and it is found in the County of 
Middleſex, there is a Publication of that Libel. I 
ſhall mention to your Lordſhip that Caſe of Williams, 
which is reported in the Second Part of Rolls Re- 
ports, Mr. Finch made uſe of it in the Caſe of Sidney; 
it was the great Caſe relied npon, and that guided 
and governed that Caſe (as I apprehend) from the 
Verdict and Judgment that was given in it. This 
Caſe was 15 Jacobi. It ſeems Williams was a Bar- 
riſter of the Inner-Temple, and it ſeems being an high 


Catholick for Opinion and Judgment, he was ex- 


pelled the Houſe, and he being ſoexpelled (being a 
Jort of a Virtuoſo) wrote a Book called Baalam's 
Aſs, and therein he makes uſe of the Prophecy of 
the Prophet Daniel, and he makes Application of it 
according to his own particular Fancy. He writes 
there, That this World was near at an end; and 
he ſaid, Thoſe ill Days were come that that Pro- 
phecy had ſpoken of, and becauſe of the Impuri- 
ty of Prince, and Prieſt, and People, and other 
things that happened, thoſe were the worſt of Days, 
and therefore the laſt; and that certainly we had 
the worſt Prince that ever was in the World, when Þ 
he wrote this Book, what does he do? He was a lit 
tle more cloſe than my Lords the Biſhops, and Þ 

Pins it up, or ſeals it up, and it was brought to the 

King ; and what is this more than the Caſe before 

your Lordſhip? They indeed fay, I do this by way 
of Advice to the King; ſo. ſaid he, I do this by way 
of Advice to the King, for God forbid that any off 
this ſhon!d happen to the King, and fo what he doc 
was by way of Advice, and he prayed God to avert 
it from him. Here was as good a Prayer as ther 
is in this Paper; end there was a good Deſign ; i 
| mac 
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made uſe of the Prophet Daniel, and applied his 
Words. Well, what was done upon it? This 
was never publiſhed ; for the Queſtion was before 
the Court, whether this Sealing of it up, and not de- 
livering it to any other body were a Publication: 
the Court was of Opinion, that the very Writing 
of it was a Publication; they did not value the Deli- 
very of it to the Prince, but it was proved he Writ it, 


| and that made it Treaſon. My Lord, we have Caſes 
> enough in my Lord Hobart for this Matter, Sir Bap- 
. 74%. Hicks's Caſe, and my Lady Hatton's Caſe, there 
. was only a Letter ſealed upand deliver'd tothe Party. 
n Ii. Ch. Juſt. You need not trouble your ſelf a- 
Mir. Sher CT | 

4 Mr. Sol. Cen. If the Caſe then be thus, I take it, 
3 it will turn upon this Fact; they have given your 
55 Lordſhip no Proof where this Paper was Signed by 
it them; here are ſeven Perſons that had a hand in it, 
8s and here is only one Perſon whom they have inſiſt- 
d ed on to be infirm, and kept his Houſe for a great 
o- Þ while together. We ſay the Publiſhing follows the 
i- Libel where-ever it goes; the Lihel is in the Conn- 
er ty of Middleſex, they have confeſſed it in the Coun- 
1s, | ty of Middleſex, and they did not diſtinguiſh where 
ad it was done. Then if they will not diſtinguiſh up- 
en! on the Evidence, no Man ought to diſtinguiſh, but 
it- ought to preſume it was done in that place where 

ad they owned it. | EL 

the! Mr. Attor. Gen. I did not apprehend we were got 

bre ſo far, that they oppoſed us in the Publication 
2 Sir Rob. Sawyer. Ves we did, for you have given 

4 no Evidence of it. 

off Mr. Attor. Gen. Surely, my Lord, for that we 

oof have given a ſufficient Evidence, and they have gi- 

of ven ſome Proof of it, as to my Lord Archbiſhop; 

ere that becauſe he had not been from Lambeth, there- 

bel fore he did not publiſh, nor could cauſe it to be pub- 

ow | | F'3 liſhed 3 
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liſhed ; for your Lordſhip ſees by this Information; 


they are not only to anſwer the Publicavit, but alſo 


the Publicari cauſavit; for do you doubt, Gentlemen 


of the Law in this Caſe, that if I compoſe a Libel in 
Surry, for example, and ſend a Perſon over into 
Middleſex, lam not Guilty of the Publiſhing ? 

Sir Rob. Sawyer. That is not your Caſe, Mr. At- 
tor ney. 

Mr. Finch. That were clear if it were ſo, 5 it 
is not ſo. 

Mr. Attor. Cen. My Lord Archbiſhop's Caſe ſig- 
niſies nothing, if we ſhew it was publiſhed in Mid- 
dleſex, and you give no Evidence to the contrary 
but it might be there ; and Iam ſure as to the reſt 
of my Lords the Biſhops, there is no Evidence at all 
given. Here is a Petition that we fay is a Libel, 
they (it may be) will make that a Queſtion ; this 
is delivered to the King's own Hand in the County 
of Middleſex, and there are as many Caſes as any 
one Man can. name, that this amounts to a Publica- 
tion by the Party; for if I ſend a Letter by the Poſt 


ſealed, that no-body can ſee but the Party himſelf, 


and he that writ it, it is adjudged over and over 
again, it is a Libel. | 

Mr. Juſtice Powel. That you need not "VER 
Mr. Attorney, for that's the Caſe of Williams of 
Eſſex ;, but how do you apply it to the Caſe now 
before us? 

Mr. Attor. Gen. That's an Anſwer to their Ob- 
jection as to the Publication. 

Mr. Juſtice Powel. But what ſay you to the firſt 
part, you have not proved that it was written in 
Middle ſex. 

Mr. Actor. Gen. There is the Caſe of Barrom and 
Lewellin in Hobart, and likewiſe the Caſe of Sir Bap- 
113 Hicks, which is reported in Hobart and Popham; 
and in Popham, towards the end of the Caſe, there is 
a re- 
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à remarkable Paſſage. Says that Caſe, If it ſhould 
not be puniſhable at the Suit of the King, thete 
would be no Remedy; for the Party cannot bring 
an Action, becauſe he can be no Witneſs for himſelf, 
and it is only known betwixt them two; but a Wit- 
neſs for the King he may be, to prove his own Re- 
ceipt of the Letter, and the Party's Hand. 

Mr. Juſtice Powe/. You need not labour that 
Point, IT] tell you, Mr. Attorney; for the Law is 
very clear in that Point, I think, if you bring it 

home to your Caſe. | 

Mir. Attor. Gen. Then here's the Caſe in ſhort, 
my Lord, That my Lords the Biſhops have cauſed 
to be made and written this Petition; they are made 
Parties to it by ſetting their Names, and this is a 
continued Act; whatſoever is written there, is my 
Lord Archbiſhop's Writing, where-ever it goes; as 
I'll put you a Caſe that's very well known. If I take 
away Goods from a Man in the County of Cumber- 
land, and Iam found with them in the County of 
Middleſex, it is a continued Act, and makes all but 
one Felony, and 1 ſhall be Tried here in Middle ſeæ 
for it : If a Man write a thing in one County, and it 
is ſent and diſperſed in another County, that ſtill 
continues to be his Fact, tho' (it may be) the firſt 
part was not in the ſame County with the other ; 
but ſuppoſe all this while that part ſhould not affect 
my Lord of Canterbury, the cauſing it to be Pub- 
liſhed does. 

Mr. Juſtice Powe/. Do you think, Mr. Attorney, 
that Writing in one County is ſuch a continned Att, 
that he may he ſaid to write it in another County? 

Mr. Attor. Gen. Sir, I take it, where there is a 
complicated Crime of Writing and Publiſhing a 
Libel, and the beginning of it is in one County, and 
the carrying it on is in another, that 1s a continued 


Act, and may be Tried in either County. 
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L. Ch. Juſt. It is all one Act of Libelling (as 
they ſay.) | 

Mr. Juſtice Holloway. In Caſes of Felony *tis ſo, 
taking in one County, and being found with the 
Goods in another, it is Felony 1 in either County. 

Mr. Juſtice Powe/. But in that Cale they are two 
Felonies; for it is Robbery in the one County, and 
but bare Felony i in the other. 

Mr. Sol. Gen. Suppoſe that my Lords the Biſhops 
ſigned this Paper in another County, and my Lord 
Archbiſhop conſents to have it ſent into Midaleſex : : 
Is not this a cauſing it to be publiſhed in another 
County ? | 

Mr. Juſtice Powel. Yes, it may be, if you prove 
his Conſent. 

Mr. Sol. Gen. Then ſuppoſe further, which may 
very well conſiſt with my Lord Archbiſhop's Evi- 
dence, of his not being out of Lambeth in ſo long 
time, the reſt of the Biſhops might ſign it in Middle- 
. ſex, or it may be in that Place; and then they carry 

it by my Lord's Conſent over hither, i into this Coun- 
ty; Is not this a cauſing it to be publiſhed ? the 
Delivery with his Conſent certainly is a Proof of 
that, for our Information goes two ways, For Ma- 
king, Contriving, Writing, and Publiſhing, that's 
one: And then, For cauſing it to be Made, Contri- 
ved, and Publiſhed, that's the other: And if I prove 
that he cauſed it to be publiſhed, he may be found 
Guilty as to that part, and not Guilty as to the o- 
ther; for the Information is not ſo entire, but that 
the King has his Choice; if the Archbiſhop had not 
ſigned ir, or written it, but had cauſcd it to be pub- 
liſhed, he may be found Guilty of fo much : But if 
he be Guilty of any other of theſe things, it is e- 
nough; and if he be Guilty of none of the other 
things laid in the Information ; yet if he be Guilty 
of cauſing it to be publiſhed, by his conſenting that 1 
the 
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the reft of the Biſhops ſhould do it, that will be e- 
nough to maintain this Information. Then, my 
Lord, is there any Evidence brought againſt what 
we have prov'd, That he did not conſent ? 

Mr. Juſtice Powel. But where was this Conſent of 


- given, Mr. Solicitor ? 


Mr. Sol. Gen. Pray, good Sir, give me your Fa- 
vour, I think Iam in a plain Caſe. g 
Mr. Serj. Pemberton. So you are truly. 
Mr. Sol. Gen. Why, good Sir, you ought to make 
out the Locality, if you'll take advantage of it. 
Mr. Serj. Pemberton. That's very well indeed, 
this 1s the firſt time I ever heard that Doctrine. 
Mr. Sol. Gen. I cannot help that, but certainly 
the Law 1s plain, we have proved there was ſuch 
a Fact as this done; and they do not go about to 
prove that it was done elſewhere than where we 
have laid it; for if they did, their Witneſſes would 
be croſs-examined by us; and then we know what 
would become of them, then the Truth of the mat- 
ter would come out: Therefore I would make all 
this conſtare. The Archbiſhop might be at Lambeth, 
and yet Guilty in Middleſex, by his Concurrence 
with what was done in Mddleſex : And I ſay, my 
Lord, this 1s natural, upon the Evidence that has 
been given, becauſe when they were interrogated at 
the Council, and confeſſed the Paper to be theirs, 
they made no ſuch Explanation of their Confeſſion, 
of which they can make any Advantage in their 
Defence. Here has been no-hody produced that 
proves any thing to be done out of Middleſex ; fo 
that ſtill if he's Guilty of the Fact proved, he muſt 
be Guilty in Middleſex. _ | | 
Serjeant Baldock. And it does not appear, in this 
Caſe, but that my Lord Archbiſhop might write the 
ſame thing in Middleſex, tho' he was at Lambeth 10 
long as the Witneſs ſpeaks of. 1 
Mr. 
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Mr. Juſtice Powel. How do you make ont that, 
Brother? EET - 5 | 

Serj. Baldock. He might do it when he came over 
to the Council. = 

Sir Rob. Sawyer. He muſt do it after it was pre- 


ſented. SPE. 
Serj. Baldock. Might he not be ſo long here on 


this ſide the Water, as to make ſuch a ſhort thing 


as this, before it was delivered ? half a quarter of 
an Hour would have done it. | 

L. Ch. Juſt. That's a thing not to be preſumed, 
Brother, eſpecially fince he is proved not to have 
been in Middleſex for ſo long together. 


Sir Rob. Sawyer. Mr. Serjeant is mightily miſtaken, 


for it is not pretended, That it was deliver'd at the 
time when the Archbiſhop, and my Lords the Bi- 


ſhops, were before the Council. 


Mr. Recorder. Either the Making and Contriving, 


or the Publiſhing of this Libel will do upon this In- 


formation, for they ſhall be taken to be one conti- 
nued complicated At; and then the Party may be 


_ try'd in either of the Counties, as the King will; as in 


the Caſe of Treaſon it has been over and over again 
adjudged : That if a Man does one Act of Treaſon 
in one County, and afterwards goes into another 
County, and does another Act of Treaſon, the jury 
of either of the Counties may enquire of the Fact 
done in the other. If they then ſhould take thoſe 
two as ſeveral Acts, they were ſeveral Offences, and 
they may be found Guilty of the one, and acquitted 
of the other ; but if they are taken as one continued 
AA, they are but one Offence, and the Jury of either 
County may try it. If then, in this Caſe, the Jury 


of this County may take notice of the Publication, 
which was here, as certainly they may, if they will 


agree, as the Law certainly is, That the Writing 
of a Letter will be a ſufficient Publication, if the 
| . ” mat⸗ 
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matter be Libellous. And there are multitudes of 


Preſidents for that ; and that the bare ſetting of a 
Man's Hand has been adjudged to be a Publication : 
Then give me leave, my Lord, to bring it to a ſimi- 
lar Caſe : Suppoſe a Man write a ſcandalous Letter 
from London, to a Judge or Magiſtrate in Exeter; 
and ſends it by the Poſt, and the Letter is received 
from the Poſt at Exeter, and there open'd ; Would 
any Man make a Queſtion whether the Gentleman 
that ſent the Letter may not be ind icted and proſe- 
cuted for a Libel at Exeter, where the Libel was 
received? 8 ö 

Mr. Juſt. Powel. There's no queſtion of that, 
Mr. Recorder; that comes not home to the Fact in 
our Caſe, undoubtedly in the Caſe that you put, the 
E is as you ſaid, but it is far different from this 

aſe. | ; „ 
I. Ch. Juſt. There's no Body oppoſes the Pub- 
lication, but the framing of it, where it was 
made. n 

Mr. Recorder. Suppoſing then the Party were at 
Exeter, and he were interrogated before the Ma- 
giſt rate, Whether that were his Hand or no? and 
he ſhould own it to be his Hand; can any body 
doubt whether his owning that to be his Hand 
would be a ſufficient Evidence to prove a Publica- 


tion? 


Mr. Juſt. Powe. But is that any Evidence where 
it was Written? Or if it be not proved that it was 
received at Exeter, would that be a Proof of a 
Publication at Exeter? | 
L. Ch. Fuſt. They do not deny the Publication. 
Sir Rob. Sawyer, We do deny that there was any 


Publication; and they have proved no place where 
it was made. 


Mr. Sol. Gen. My Lord, we are not for turning 


that 
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that is uſual in ſuch Caſes ; let them take it if they 
will, That this was contrived and made in Surrey. 
But can they publiſh it in Middle ſev, without com- 
mitting an Offence ? and that is it we ſtand upon : 
We are not for laying a greater Load upon my 
Lords the Biſhops than our Proof will anſwer. 

Sir Rob. Sawyer. We thank you for your Com- 

lement, Mr. Sollicitor. 

Mr. Sol. Gen. Is this a fair way, of interrupting us 
when weare ſpeaking ? Durſt any one have ſerved 
you ſo when you were in the King's Service? We 
would make our Duty as eaſie as we can to my 
Lords the Biſhops; and it may be eaſier than other 
Men would have made it. But, my Lord, let it be 
a doubtful Caſe, that we cannot tell which County 
it was made and contrived in; if it were made 
and contrived in another County, yet when they 
brought it into Middleſex, there was a Publication 
in Middle ſen; and if my Lord of Canterbury con- 
ſented to it, and if he cauſed it to be publiſhed, 
how can any Body ever get him off from that cau- 
ſing of it to be publiſhed ? Here is a Paper that 
muſt be ſuppoſed to be my Lord Archbiſhop's Pa- 
* Now either the World muſt look upon it to 

an Impoſture put upon my Lords the Biſhops, or 

a real Paper made by them. If it were an Im- 
poſture and an Affront put upon the Biſhops, they 
ought to make it out for their own Vindication, 
and to prove themſelves Innocent : If they do 
that, they do well, and they ought to have Sa- 
tisfaction made them by thoſe that have ſo high- 
ly injured them; and the King cannot be better 
pie I am ſare, than to find them ſo: But if 
en will look one way and act another, they muſt 
Expect to be dealt with accordingly. Will any 
Man that has heard this Evidence, and ſees that 


theſe Gentlemen will aot go the right way to work 
| : to 
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their Opinion, we deſire to be heard. 
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to prove their own Innocence, believe them to be 


not Guilty? *Tis plain they contrived it and ſign- 
ed it; for can any one imagine that they ſet their 
Hands to a Paper that was not formed and con- 
.trived by themſelves ? Then let it go, that this 


was done in another County, and we cannot pu- 
niſh the Writing of it in this County; yet {til} 


they are Guilty of cauſing it to be publiſhed in 
this County, and for that we may puniſh them 


here: We will be content with having that found 


that we have proved, which certainly is an Of- 
fence. | 2 


Sir Rob. Sawyer. We oppoſe that, Sir. 
Mr. Sol. Gen. You oppoſe it! I know you'll op- 


poſe common Senſe ; we don't ſpeak to you, we 
ſpeak to the Court ; we are content with what is 


plain, and do not deſire to inſiſt upon any ſtrain- 


ed Conſtruction; we ſay this is Natural Evidence 
for us: If this thing be a Libel, as we fay it is, 
then the cauſing it to be publiſhed is an Offence: 


The Publication we ſay was here in Middleſeæ, and 


of that there is Clear Evidence, becauſe it was 
found there, and came from the King's Hand to 


whom it was directed, and it could not come to 


the King's Hand out of their Cuſtody, without 
their Conſent : This (we ſay) is a clear Evidence 


of cauſing it to be publiſhed, let the reſt go as it 
will, becauſe we will take the eaſieſt part of the 


.Caſe, and not go upon Strains. 


Mr. Serj. Trinder. The greateſt Queſtion is, L 


think, now come to the Publiſhing—— _ 


L. Ch. Fuſt. The Court is of Opinion, that its 


.coming to the King is a Publiſhing. 


M. Juſt. Powel. Ay, my Lord, if it be proved to 


-be done by them. 


Mr. Serj. Pemberton. Be fore the Court deliver 
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L. Ch. Juſt. Brother, you ſhall be heard in good 
time, but let them make an end on the other ſide, 


and when the King's Council have done we'll hear 


ou. 3 
Mr. Serj. Trinder. My Lord, upon the Queſtion of 


Publiſhing, it has been inſiſted upon, and the Court 


ſeems to be very much of the ſame Opinion, That 
the Writing of it is a Publiſhing : That it is with- 
out Controverſie, if the Writing of it fell out to be 
in Middleſex, where the Information is laid; but 
that they would not have to be ſo by Argument, be- 


cauſe the Archbiſhop had kept in at Lambeth ſo long. 


But ſuppoſe that it were ſo as they would have it, 
that is only as to the Archbiſhop, he being the Wri- 
ter of it, but yet notwithſtanding, that the other 
fix might ſubſcribe it in Middleſeu, taking it, that 
there is ſuch a Face in their Argument as = would 
have it. | 5 
Mr. Sol. Gen. We will lay no greater Load on the 
other fix than we do upon my Lord Archbiſhop, and 


we ſay they are all guilty of the Publication in Mid- 


dieſex- 
Mr. Serj. Trinder. Pray, Sir, ſpare me; this Paper 
was in the Archbiſhop's Cuſtody and Power, he 
making of it himſelf; and regularly it could not 
have come out of his cuſtody in common ſuppoſi- 
tion, but it muſt come with his Conſent. It was 
afterwards in the power of the other Six, they had 
it to ſubſcribe; where the Superſcription was non 
conſtat, they it may be can prove it themſelves, but 
Iwill only deduce this Argument; That if it after 
comes into Middleſeæ, it muſt be taken by Pre ſump- 
tion to be ſubſcribed by them there, and publiſhed, 
it muſt be taken by Preſumption ſo to he. is 


L. Ch. Juſt. No, Brother, we onght not to do any | 


thing by Preſumption here. 
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Mr, Juſt. Powel. No, no, by no means, we muſt 
not go upon Preſumptions, but Proofs. 

I. Ch. Juſt. Iwill not preſume it to be made in 


Middleſex. 
Mr. Serj. Trinder. But it is proved to be publiſh- 


E ed in Middleſex. 


Sir Rob. Sawyer. My Lord, with ſubmiſſion, there 
is no Evidence of the Publication. 

Mr. Attor. Gen. That the Court is to judge of. 

Sir Rob. Sawyer. Pray, good my Lord, what In- 
ſtance of a Publication have they given ? 

Mr. Sol. Gen. The Court has heard the Evidence, 
we leave it there. 

Sir Rob. Sawyer. Was it their owning and ac- 
knowledging it was their Hands, when the my 
asked them the Queſtion at the Council -Table ? 
Surely the King's Council won't pretend that was a 
Publication, when it was done at the King's Com- 
mand ; it was certainly the King that publiſhed it 
then, and not my Lords the Biſnops. 

Mr. Attor. Gen. Well ſaid. 1 

Sir Rob. Samyer. Don't you remember that when 
Mr. Blaithmayt ſaid the King gave it to be read, It. 
was ſhewed to the Biſhops ? 

L. Ch. Fuft. I remember what Mr. Blathwayt gave 
of the Paſſages at the Council-Board very well; 
and I know what Mr. Attorney did preſs about the 
King's promiſing to take no advantage. 

Mr. Attor. Gen. My Lord, Mr. Attorney is on 
the other ſide, he did not preſs i iti! 

L. Ch. Juſt. Sir Robert Sawyer I mean; I beg both 
pour Pardons, Gentlemen, I think | have done In- 

jury to you both, 

Sir Rob. Sawyer. My Lord, we ſay there is no E- 
vidence at all, that ever this was ſent to the King 
by the Archbiſhop, or any of my Lords the Biſhops : 


And as for the Caſes that they have put, they 1 
ave 
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have put five hundred Caſes, and all nothing to the 
purpoſe. 
Mr. Sol. Gen. So they might, and done juſt as 
others had done before them. 
Sir Rob. Sawyer. And ſo are theſe ; for here is the 
_ Queſtion: We are. in a Caſe where the Publication 
is that which makes it a Crime: Now I would have 
them (if they can) put me any ſuch Caſe, and then 
apply it to this; in Williams's Caſe the Queſtion is 
quite otherwiſe. And ſo in any Caſe of Treaſon it 
mult do ; where-ever there is an Overt Act proved, 
it is the Treaſonable Intention, and the ill Mind of 
the Traytor that is the Crime, and the Treaſon 
(the Overt Act) is only to be the Evidence of it: 
In that Caſe of Williams, with ſubmiſſion, my Lord, 
the Publication was not at all neceſſary,but the very 
ſecreteſt Act that could be done by him ( if it were 
an Act) is an evidence of the Mind, and ſo the ſend- 6 
ing of the Book to the King himſelf, tho no- body ; 
elſe did ſee it, was an Evidence of the Crime of 
Treaſon, yet it could. not be called a Publication. 
Hut in the other Caſe of Sir Baptist Hicks, which! 
was in the Srar-Chamber, about ſending a Letter of 


Challenge, it was plainly reſolved that it was no 1 
Publication of the Letter, and that was not the 0 
ground of the judgment given againſt him there, q 
that it was the Publication of a Libel, but the very 1 
Fact was a particular Offence; for (aid the Court n 
there) if you will ſend a Letter to a private Man, 11 


and that is a Letter that will provoke him to break 
the Peace, that is an Offence puniſhable in the Star- 
Chamber; but that is not the Reaſon which was C 


| alledged, becauſe no Action will lie for want of | 

[ Proof, but quite the contrary ; becauſe they may FC 
j produce the Porter or Party that brought it, and Ci 
l prove that it came from this Man's hands: And I 1 


| 0 not queſtion but that in the King s Bench, at this 
Ft 5 9 Day, 
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Day, if a Man will write a Letter privately to pro- 
voke another Man to fight, there will lie an Infor- 
mation, but not fora Libel; for there it will be 
neceſſary to make it an Offence, that there be a 
Publication ; for that is the very form of the Crime; 


and upon that ground were all thoſe Judgments 


againſt Libels in the Srar-Chamber. My Lord, I a- 
agree to write a Letter to the King of another Per- 
ſon, or to make a Petition to the King concerning 
another Perſon, as of my Lord Chancellor, or the 
Judges, or the like, to complain to the King of them 
ſcandalouſly, with provoking and reviling Lan- 
guage, that is a Publication; and ſo if I write a 


Letter to one Man of another; if there be Scandal 
in a Letter, that is a Publication of a Libel; and 


that is the difference that has been always taken, 
where it is eſſential to make it a Libel, that there be 
a Publication, ſuch a Publication muſt be proved, 
and the Delivery of a Letter to a Man that concerns 
himſelf, is no Publication: but in this caſe they have 
not ſo much as proved that it was delivered to 
the King. hs A 3 a 1 

Mr. Serj. Pemb. My Lord, with your Lord ſhip's 
Leave, I take it, that they have given no manner 
of Evidence of a Publication; to ſay, the writing 
and ſubſcribing of their Names to a Paper, is a Pub- 
lication of that Paper, is ſuch a Doctrine truly as I 
never heard before; ſuppoſing this Paper had lain 
in my Study, ſubſcribed by me, but never went fur- 
ther, Would this have been a Publication ? They 
never ſaid any ſuch thing. As to Algernon Sidney's 
Caſe, there was no colour for it, that it ſhould be a 
Publication; but it was an Overt Act of Treaſon to 
compoſe ſuch a Book: They have proved by our 
Confeſſion here, that we have ſubſcribed this Paper, 
they would take it now, that therefore it muſt he 
preſumed we ſent this to the King, and ſo ſurmiſe 


— 
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as into an Information for making and publiſhing a 
Libel, which we ſent to the King; but they do not 


prove it all: My Lord, there are a thouſand ways 
that it might come into Middleſex, and perhaps 


come to the King's Hands too, without our Know- 


ledge of Delivery; and ſure you will not preſume 
theſe Noble Perſons, without Evidence, to be guil- 
ty of ſuch an Offence as this is ſuggeſted to be; ſo 
that, My Lord, and Gentlemen of the Jury, 'tis 
impoſſible for you to find this a Publication in Mid- 
aleſex ;, and for the other thing, (the writing this 
Paper) they that would make it an Offence, muſt 
prove where it was done. 

Mr. Serj. Levinz. My Lord, the Anſwer that I 
ſhall give to what has been ſaid on the other fide is 
very ſhort; the Caſes that have heen cited are all 
Law, but not one tittle to this purpoſe : In Sir Bap- 


tiff Hicks's Caſe, and Williams's Caſe, it was proved 


they all ſent them to the Places whither they were 
directed; but is there a tittle of Proof that theſe 
11/hops ſent it here? In all thoſe Caſes, they muſt 


icnd it either by a Porter or a Carrier, and they 


ſend it as their own Act, and when it comes there 


by their ſending, that is ſufficient Proof of their Act 


in the place whither it is ſent: And for Sidney's 
Caſe, there was Treaſon in the very Libel and Book 
that he made, and he was not indicted for Publiſh- 
ing, but for Treaſon, in the Place where it was 
found, becauſe it was found in his Poſſeſſion : But 
was this ever in my Lord Archbiſhop's Poſſeſlion in 
Middleſix, or the reſt of the Biſhops, and were they 
publiſhing of it? if it had, then it had been their 
Act clearly: But this is the thing wherein they are 


defeAive, that they do not prove that my Lords the 


Bi Mars ſent or brought it here, but on the Queſtion 
+11 them by the King, they acknowledg'd it to be 
their Hands: $0 thar, , my Lord, there's no Proof of 
1ny Fact done here, but Ackno! wIcdgment t of a Fact 

” Gone, 
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done no-body knows where, on the King's Queſtion 
here in Middleſeæ; Is that a Proof of this [aformation ? 

Mr. Finch. Pray, my Lord, ſpare me a Word on 
the ſame ſide, let us ſee what the Evidence is. The 
Evidence is this, That the King brought the Paper 
to the Council-Table, and the Biſhops owned their 
Hands to it : This 1s the Effect of the Evidence, and 
all that is to prove the Forming and Making a Libel 
in Middleſex, and the Publication of that Libel. 


] And what is therefore inferr'd from thence ? Why, 


having prov'd the King brought the Paper to the 
Council-table, and the Biſhops own'd their Hands, 
therefore, 18, the Biſhops made this Libel in Mid- 
dleſex ; 2dly, they brought it to the Council-Table, 


and publiſh'd it at the Council- table, elſe there is no 


Proof at all; for here's nothing of Evidence given of 
any Fact, but becauſe they acknowledg'd it, therefore 
they made it, therefore they gave it to the King in 
Middleſex : This were good Evidence it they had 
had the help of a Suppoſition to make it good ; but 


they want that, nor muſt any ſuch thing be admit- 


ted; but I think they are ſuch groſs falſe Conſe- 
quences, that I doubt not you'l be of Opinion here's 


; no proof of a Publication in Middleſeæ, and then 


there's none at all againſt my Lords the Biſhops. 
Mr. Pollixfen. I muſt confeſs 1 hear them fay two 
Acts prove a Publication in this Caſe ; the one is, 
the Writing of the Libel, and the Subſcribing. If 
ſo, then I think, upon the Evidence that has been 
given, the Court muſt needs be ſatisfied, that the 
Writing of it was in Szrry : The next is, their own- 
ing their Hands; for there is no Act done that ap- 
pears, or any Evidence againſt them of any Act 
done, from the time of the Writing, to the time 
that they were asked, Is this your Hand? Snrely no 
Man would ever think this to be a Publication, 
Where one is asked by Authority, whether ſich a 
. *- 2 Pape: 


2238 Ihe IHal of the Seven Biſhops. 


Paper be his Haud, and he acknowledges it in An- 


{wer to that Queſtion, to turn this to be a Crime, 


think it can never be done, nor never was done 
before. Then there is nothing in the Caſe, that 
they can hold to for Evidence, and Proof againſt 
my Lords the Biſhops, but the Writing ; and that 
is apparent to have been in Surry, or otherwiſe they 
muſt hold that the Anſwer to the King's Queſtion, 
this is my Hand, is a Publication. But truly, my 
Lord, I think neither of theſe will do: But, my 
Lord, to me this is a great Evidence in it ſelf a- 
gainſt the Proof of a Publication, the Care and Wa- 
rineſs that has been uſed, that there ſhould be no- 
thing of this Marter known, from the time that it 
was written, to the time that they came to be exa- 
mined and ſummoned to appear as Offenders. My 
Lord; the nature of Libels is to publiſh and pro- 
claim Scandal and Detamation, or elſe it loſes its 
End, and conſequently its Name: This, as it ſtands 
upon their Evidence, is a monſtrous Proof for my 
Lords the Biſhops, againſt tke King's Council; for 
it ſeems, 'tis a very private Matter, ſo cautiouſly 
and warily carried, that there is not any Evidence 
of the Fact, but only the Names of the Perſons that 
writ it, till they come to be examined by the great- 
eſt Authority, 1s this your Hand? and then they own 
it ſo to be; how can this be taken to be a Publica- 
tion? and it will be a thing of wonderful Conſe— 
quence, if an Anſwer to a Queſtion put by Autho- 
rity ſhould amount to a Crime, as it would in this 
Cale, that would he as if Authority, that ſhould be 
employ'd to do Right, would be turncd to do the 
greateſt Wrong; for it is the Duty of all Men to 
anſwer when examined by a lawful Authority, and 
it wonld never be offer'd at ſure in any other Caſe : 
If a Man comes before a Magiſtrate, and confeſſes 
any thing, that indeed is Evidence, but is not a 
| Crime; 
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Crime; for there is a great difference between Ei- 
dence and the Crime; but that this ſhould be both 
an Evidence and a Crime too, is, ng 4 very 
ſtrange Conſtruction ; and for the other part (the 
writing of it) I ſuppoſe the Court is ſatisfied, 
that it was in another County. 

Sir Geo. Treby. I deſire your Lordſhip to ſpare me 
a Word, which I think has not been obſerved ? hy the 
Council that have ſpoke before. The Qreſtion that 
remains, is, Whether my Lords the Biſnaps did 
Publiſh this Paper? This is a matter of Fact that 
lies upon the Proſecutors to prove. Now I think 
they are ſo far from having proved that the Biſhops 
did publiſh it, that on the contrarv, they have pro- 
ved that their Lordſhips did et publiſ E 
Evidence they have offer'd for this matter is a Con- 
feſſion. This Confeſſion is teſtified by Mr. Blat H- 
wayt, and he ſays the Biſhops were ask'd at the 
Council whether they did ſubſcribe and publiſh this 
Paper, and that their Anſwer was that they did 


ſubſcribe but not publiſh; it. 


Now a Confeſſion muſt be taken roperh er, aud 
muſt he admitted to be exrirely true by t them that 
produce it; they ſhall never be allow'd to take out 


and nſfe one piece, and wave the reſt. 
Why then by this Evidence of Confeſſion, wk en 


as it ought, it appears that the Biſhops (tho* they 


did ſubſcribe) did not publiſh the Paper. So that, 
ſay, the King's Councel have hereby plainly j ro 
ved that the Biſhops did not publiſh this Paper, a 
yet this is the only Evic dence upon which t! 
would infer that they 4/4 publiſh it. 
Mr. Att. Gen. Look yon, it does lie upon yer. 
Gentlemen, to prove it was done elſewhere than 
in Aliddleſex. — 
Mr. Finch. Sure Mr. Attorney is in jelF. 
2 3 * 


A 
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Mr. Art. Gen. No, I am in good earneſt ; all the 
Proof that we have given has been in Middle ſeæ, and 
you can belt tell whether you did it in Middleſex 
or no. 

Mr. Finch. My Lord, we have done as to this 
Objection ; for we ſay, they have not prov'd their 
Cale. 

IL. Ch. Juſt. Mr. Finch, you may obſerve (and 1 
am ſure you do obſerve as well as any-body in al] 
Caſes) but, I ſay, you may obſerve that they are off 
of every thing but cauſing it to be publiſn'd; now 
that does lie upon the King's Councel to prove, that 
my Lords the Biſhops did cauſe it to be publiſh'd, 
for their owning of their Hands does not amount to 
a Publication. 

Mr. Serj. Pemb. My Lord, We are upon this Point 
with them, Whether here be any Evidence of a 
Publication at all. 

Mr. Juſt. Powell. Pray let us clear this firſt; for 
if there be no Publication, there can be no cauſing of 
it to be publiſh'd. 

Mr. Att. Gen. My Lord, if you think fit, we mall 
go on and reſerve this Point till afterwards. | 
Mr. Se. Gen, They may make Objections, if they 
think fit. 

L. Ch. Juſt. So they may; and they ſay, if theſe 

Djections are with us, we need go no farther. 

Mr. Serj. Pemb. But, my Lord, if they be not with 
us, we have a Reſerve to give a farther Anſwer to 
It, and to otter Evidence againſt the Evidence they 
have oficr'd. | 

Mr. Soll. Gen. With all our Hearts, give i in Evi- 
ME What you can. 

ir. Att. Gen. Then pray, my Lord, let us go on 
70 ber this e 
Z. Ch. Juſt. Pray do, Mr. Attorney. 


Mr. 
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Mr. Att. Gen. My Lord, and Gentlemen of the 
Jury, I would firſt obſerve how far we have e gone. 
That there was ſuch a Paper written, is clear be- 
yond all queſtion, and written by my Lord Arch- 
biſhop of Canterbury; and, that it was {ign'd 2 0p 
reſt of the Biſhops, but not in the County of — 
aleſex and that this Paper was publiſh'd, is agreed 
ous 4} - hands. 

r. Juſt. Holloway. No, they do not agree that.” 

Mr: Att. Gen. Do I fay it was publiſh'd by chem? 
but there was ſvch a Paper publiſh'd. | 

Mr. Ser}. Pemb. No, we ſay it was never pub- 
liſh'd at all. 

L. Ch. Juſt. Pray, Brother Pemberton, be quis et 
Mr. Attorney in opening does ſay any thing that he 
ought not to ſay, I will correct him, as | would do 
any-body that does not open things right as they 
are proved : But pray don't you that are at the Par 
interrupt one-another ; it is unbecoming Men of 
your Profeſſion to be chopping in and ſnapping at 
One- another Go on, Mr. Attorney. 

Mr. Att. Cen. I fay, that che | Paper is prov'd to he 
written and ſign'd by my Lords the Bi! Mops, that ! 
take for granted, and that the Paper to and and 
written is now publif ſh'd to the Wo rid, is allo evi- 
dent; but the Queſtion is, Who it was doue hy, or 
ho cauſed it to be done; we are reduc'd to th: 
Queſtion. Now, firſt, it is agrecd on all han 45 
that if 1 ſend a Letter to a private Man containing 
ſcandalons things in it, tho” there 15 no Proof more 
put that it was ſent ſeal d, aun! receivꝰ by the Par- 
ty, in that Caſe it was a fauit Put Uſnah! 

Haniber, as a Crime; but now that this was received 
by the King, and written by them, there 15 no rœom 
for Doubt; for you hear it was preduc'd by to 


} 
4 
7 „ 
le in the Sa- 


Ring at the 3 11 e auch they ask d upon it, 


if it were their Hands: hit the King did rect! 
24 i 


= — — — ——ñ2———— . 12 —— — —E— 
1 " — 


— I OBOE oarry, 


— —_ + 


— 


— — — : — 
* # 


re — "PET" 


— — ei two gyms UI ⏑ ⏑ —— — — ag LF 
* 


4 — 
- 


E 32 The Tihal of the Seven Biſhops. 


it, there's no room for queſtion, or, that they did 


write it; but the queſtion is, from whom the King 


had it: I am ſure they mult ſhew that ſome- body 
elſe did it, and unleſs they do ſhew that, I hope, 
there is no manner of .queſtion but it came from 
them, and they did it: Tho' no man living knew 
any thing of this matter, but whom they thought 
ft to communicate it to, yet {till they putting the 
King upon the neceſſity of ſhewing this Power, in 


order to his obtaining Satisfaction for it, or elſe 


he muſt remain under the Indignity without Repa- 
ration, it onght to be put npon them to clear the 


Fact; for if he does not produce it, then muſt the 


King put up the higheſt Injury and Aﬀront that per- 
haps a Man can give the King to his Face, by deli- 
vering a Libel into his own Hands: And if he does 
produce it, then ſay they, That is not our publica- 
tion, we prove it to be your writing and ſigning, 
and we prove it to come from the Hand of the King 
againſt whom it was compos'd, for we ſay it is a 


_ Libel againſt His Majeſty, his Government and Pre- 


rogative. If then all thoſe Caſes that have been ci- 
ted be Law, then ſure there never was a ſtronger 
Caſe in the Word than this; and 1 hope the Law 
goes a little farther in the Caſe of the King than it 
does in the Caſe of a private Man. No Man muſt 
think by Policy to give private Wounds to the Go- 
vernment, and diſparage the Adminiſtration of it, 


and then when he is call'd in queſtion about it, ſays 


he, Pray prove I publiſh'd it, or elſe you ſhall not 
Puniſh me for it. We prove you framed it and writ 
fr and ſign'd it; and we prove it came to the King's 
Hand, of whom 1t was compos'd, muſt we produce 
two Witneſics of the delivery of it to the King ? 
Surely there will be no need of any thing of 


chat. 
| Mr. 
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Mr. Sl. Gen. My Lord, we have reduc'd it now 
to a very narrow Queſtion, for (as Mr. Attorney has 


ſaid) my Lord, there is no doubt but that my Lords 
the Biſhops are the Authors of this Paper . there is 


no doubt hut they ſign'd it; and there is no doubt 


but that their ſigning of it, tho” it were at Lambeth 
(as they ſay) is a publihing of it: But however, 
this is plain and manifeſt, That this Paper was 
publiſh'd 3 and, That this Paper was publiſh'd in 
Middleſex, is as plain too : Now then there is no- 
thing left but this Queſtion, Whether my Lords 
the Biſhops, who framed the thing, who wrote the 
thing, who ſign'd the thing, were not the Occaſion 
or Cauſe of its publication, or privy or conſenting 
toit? My Lord, Iwill reduce it to a very plain 
point, for we are upon a rational Queſtion, before 
a rational Court and a rational Jury, Whether theſe 
Lords did all of 'em, in the County of Surry, con- 
ſent to the publiſhing of this Paper in Middleſeæ, 
for it is publiſh'd in Middleſen, (that we ſee) and if 
they are guilty of that part of the Information, of 
cauſing it to be publiſh'd, now what do they ſay to 
it? Say they, It is agreed that it is publiſh'd in Mid- 
aleſex, but it is not prov'd to be publiſh'd by 
us. | : 

L. Ch. Juſt. No, they do not ſay ſo, they agree it 
was in Middleſex, but not publiſh'd. 
Mr. Juſt. Powell. Mr. Solicitor, they do agree it 
was In Middleſex, but not publiſh'd to be ſure, not 
by them. | | 

L. C. Juſt. Mr. Solicitor, I'll tell you what they 
ſtand upon; they ſay, you ought to prove it to be 
deliver'd to the King by the Biſhops, or ſome- body 
imploy'd by them; for upon that went the Refolu- 
tion that was in Williams's Caſe, That he ſent it to 
the King ; but here is no-body that provcs 3 
eli- 
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deliver'd to the King in this Caſe, fo that how it 
came to the King Non conſtat. 


Mr. Sol. Gen. There will be the Queſtion between | 


us, Whether this be not a Publication ? 

Sir Robert Sawyer. Pray, Mr. Solicitor, prove your 
Caſe before you argue it. 

L. Ch. Juſt. Firſt ſettle what the Caſe is, before 
it be either prov'd or argued. 

Mr. Sol. Gen. My Lord, I'll put you the Caſe : 
Here does appear in Middleſex a Paper that 1s a 
Libel in itſelf, and this Libel is prov'd to be writ- 
ten and formed by theſe Perſons ; this Libel coming 
into Middleſex, the Queſtion 15, Whether they arc 
privy to it? I ſay in point of preſumption, it muſt 
come from them. 

L. Ch. Juſt. I cannot ſuppoſe it, cannot preſume 
any thing. 

Mr. Soll. Gen. My Lord, I ſpeak of that which is a 
Common Preſumption, a Natural Preſumption, 
what we cal] a Violent Preſumption, which is a 
legal Preſumption, and has always been allow'd for 
Evidence : Now, whether there be not ſuch a Pre- 
ſumption 1n our Caſe, as to induce your Lordſhip 
and the jury to believe that it cannot be otherwiſe, 


or at leaſt to put the Labour upon them to ſhew 


how it came out of their Studies, and how it came 
to the King's hands; for it is in their power to 
ſhew the Truth of this matter, how it was; if they 


do not, the Preſumption will lie npon them. That 


the Paper came to the King, that is plain enough, 

and its coming to the King's hands is a plain Proof 
of a Publication in Middleſex : And who ſhould 
bring it to the King but theſe Gentlemen in whoſe 
power it was? There's no Man undertakes to ſay 


he loſt it, then what elſe is to be heliev'd, but that 


it came from them? 1 ſpeak of common Suppoli- 


tion and Belicf, they may very well ſhew it if it 
were 
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were not ſo: All that we can ſay in it is, here is a 
Paper in Aiddleſex, this you agreed was once your 
Paper, and in your power, pray ſnew what became 
of it, it lies upon you to clear this Doubt. 

Mr. Recorder. My Lord, there is but this Queſti- 
on in the Caſe ; the Queſtion i is not, Whether the 
owning it be a Publication, but Whether here be 
any Evidence that they did deliver it to the King : 
Now if they did deliver it to the King, that will be 
agreed to me to be a Publication. 

Mr. Juſt. Holloway. No doubt of it, if you can 
Prove it. 

Mr. Recorder. Pray Sir ſpare me; That they did 
it, you have this Evidence: Firſt, That they were 
the Authors of this Paper by their own Confeſſion : 

That this was in the County of Middleſex : and, 

That when they were ask'd concerning it, they 
ow n'd it to be their Hand-writing. Now whether 
you can in the leaſt queſt ion, after all this, their de- 
livering of it to the King, or that it came to the 
King's hands without their knowledg or conſent, is 


that which lics before your Lordſhip for your Judg- | 


ment. 

L. C. Juſt. I will ask my Brothers their Opinion, 
but I muſt deal truly with you, I think it is not E- 
vidence againſt my Lords the Biſhops. 

Mr. Juſt. Holloway. Truly I think you have fail'd 
in your Information, you have not prov'd any thing 
againſt my Lords the Biſhops in the County of Mid- 
alefex, and theretore the Jury muſt find them Not 

uilty. 
e Mr. Att. Gen. I'll put you but one a my Lord: 
A Man has an Opportuniry ſecretly to deliver a 


Libel into the King's Hands when no-body is by, 


and ſo there can be no Proof of the delivery. 


Mr. 


236 The Tryal of the Seven Br/hops. 


Mr. Juſt. Powel. Tis a dangerous thing, Mr. A.- 


zorney, on the other ſide, to convict People of Crimes 
without Proof. | 

Mr. Att. Gen. But ſhall a Man be permitted thus 
to ant the King, and there be no way to puniſh 
it? 

L. Ch. Juſt. Ves, there will ſure; but it will be a 
very ſtrange thing if we ſhould go and preſume that 
theſe Lords did it, when there is no ſort of Evi- 
dence of it; *tis that which, I do aſſure you, I cah- 
not do; we muſt proceed according to Evidence 
and forms and methods of Law : They may think 
what they will of me, but Ialways declare my Mind 
according to my Conſcience. | 

Mr. Serj. Trinder. But as to that other Point, 
Whether their owning of it be a Publication, has 
not been particularly ſpoke to. 

IL. Ch. Fuſt. Mr. Attorney, and Mr, Solicitor, if 
there were enough to raiſe Doubt in the Court, ſo 
as to leave it to the Jury, I would ſumm up the Evi- 


dence. 


Mr. Sol. Gen. My Lord, we know it is with the 


Court, theſe Lords infiſted upon it, that it was a 
great while in their hands, but it ſeems, as far as 
our Evidence has gone hitherto, their Confeſſion 
went no farther than that it was their Paper, and 
we muft not extend their Confeſſion further than it 
was; bat I think we ſhall offer a fair Evidence that 
they did deliver it in the County of Middleſex. 
T. Ch. Juſt. Indeed, indeed you ought to have 
gone to this, Mr. Solicitor, before the Court gave 
their Opinions. 
Mr. Sol. Gen. Pray call Mr. Blathwayt again. 
= uUuir. Blathwayt call'd. 
L. Ch. Juſt. Mr. Solicitor, unleſs you are ſure that 


Mr. Blathwayt is a Witneſs to the Publication, tis 
but 
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but ſuſpending the Courts time to no purpoſe to call 
him. N - 

Mr. Sol. Gen. We are ſure of nothing, my Lord, 
but we muſt make uſe of our Witneſſes, according 
to our Inſtructions in our Briefs. 

| [Then Mr. Blathwayt appear d. 

Mr. Att. Gen. Mr. Blathwayt, you were ſworn 
before. | | 

Mr. Blathw. Yes, Sir. 

Ar. Att. Gen. You were preſent when this Paper 
was deliver'd by the King at the Council-board. 

Mr. Blathw. Yes, I was ſo, Sir. 

Ar. Att. Gen. Do you remember any thing of the 
So acknowledging their delivery of it to the 
ing ? | 

as Sol. Gen. Mr. Blathwayt, 1 would ask you, 
Was there any mention or diſcourſe with my Lords 
the Biſhops, how that Paper came into the King's 
Hands? Was there any mention of what it was 
done for, upon the account of Religion, or how ? 

Mr. Blathw. I don't remember any thing of that, 
Mr. Solicitor. 

| [Art which there was a great laughter. 
I. Ch. Juſt. Pray let us have no laughing, it is not 

decent; Can't all this be done quietly, without 
Noiſe ? Pray, Mr. Blathwayt, let me ask you, Do 
you remember there was any Diſcourſe how that 
Writing came into the King's Hands? 

Mr. Blathw. I receiv'd it from the King's Hands, 
and I know it was preſented to him by my Lords 
the Biſhops. 

I. Ch. Juſt. How do you know it was preſented 
to the King? | 

Mr. Blathw. I heard the King ſay ſo ſeveral times. 
Ar Sol. Gen. Pray mind my Queſtion, Sir: Firſt 
I as} von, Who produced the Paper at the Council- 


Table 
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Mr. Blathw. The King. | 
Mr. Sol. Gen. W hat ſaid the Biſhops when that 


Paper was thew'd them? 
Mr. Blathw. Then (as I remember) they were 


ask'd, Whether that was the Paper that they deli- 


ver'd to the King? 

Mr. Sol. Gen. Then what ſaid the Biſhops * 

Mr. Blathw. They at firſt ſcrupled to anſwer, and 
ſaid, it might be made uſe of to their prejudice if 
they own'd it. | 

Mr. Att. Gen. Pray, Mr. Blathwayt, conſider again; 
Was that the Queſtion put to my Lords the Biſhops, 
Whether that was the Paper that was preſented by 
them to the King ? 

Mr. Blathw. I do think, to the beſt of my remem- 


brance, that my Lord Chancellor did ask them to 


that purpoſe ; I cannot ſpeak to the very Words. 
Mr. Sol. Gen. And upon this what Anſwer did 
they make ? 5 =... 

Mr. Blathwayt. My Lords the Biſhops ſcrupled to 
anſwer the firſt and ſecond time, (as I told you be- 
fore) but they did own it was the Petition that 
they preſented to the King, to the beſt of my Re- 
membrance. | 

Mr. Sol. Gen. Did the Archbiſhop do any thing 
to own it? 7 

Mr. Blathwayt. Les, both my Lord Archbiſhop of 
Canterbury, and the reſt of the Biſhops did own all 


the ſame thing. 


Mr. Sol. Gen. Was this done at Whitehall ? 

Mr. Blathwayt. Yes, at the Council-Table. 

L. Ch. Fuſt. Pray recollect your ſelf, and conſider 
what you ſay; did they own that that was the 
Paper they delivered to the King? OT 

Mr. Serj. Pemb. Pray, my Lord, give us leave to 
ask a Queſtion to clear this Matter; was the Queſti- 


on put to them, Whether it was the Paper that 


they 


R 
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they deliver'd, or whether it were their Hands that 
were to it ? 

Mr. Blathwyat. My Lord, I do not ſo exactly 
recolle& the Words. 
I. Ch. Fuſt. But pray tell us, if you can, what 
the Queſtion was ? | 

Mr. Blathmayt. My Lord, I do not remember the 


very Words, but I think if Mr. Serjeant Pemberton 


be pleaſed to repeat his Queſtion, I ſhall give him a 
ſatisfactory Anſwer, as well as I can. 

Mr. Serj. Pemb. Sir, that which I ask you is this, 
Whether the Queſtion that was put to my Lords 
the Biſhops at that time was, Whether this was the 
Paper that they deliver'd to the King, or whether 
thoſe were their Hands that was to it? 

Mr. Blathwayt. My Lord, I did always think that 


it was a plain Caſe that that was the Paper that 


they delivered to the King, and my Lords the Bi- 
ſhops did never deny but that they gave it to the 
King, and I had it from the King's Hands. 

L. Ch. Juſt. But we muſt know from you (if you 


can tell us) what the Queſtion was that was put 
to my Lords the Biſhops, where they asked, Whe- 
ther thoſe were their Hands that were to that 
Paper, or was it, Whether they delivered that 
Paper to the King? 


Mr. Blat hwayt. As to the firſt part, that they 


cov ned 'twas their Hands, that I am ſure of; but as 
to the other, I do not remember what the Words 


were. 
LAr which there was a great ſhout. 


Mr. Att. Gen. Pray, Mr. Blathwayt, recollect — 
elf, you ſay the King produced it. e 

Mr. Blat hwayt. Ves, Sir. ; 

Mr. Art. Gen. Do you rememher that the King 


a Kee them any Queſtion upon the producing of it? 
Mr, 
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Mr. Blathwayt. My Lord Chancellor asked them, 


if thoſe were not their Hands to the Petition. 

Mr. Sol. Gen. Was there any other Matter in Diſ- 
courſe, whether that was the Paper that was deli- 
ver'd by them to the King? 

Mr. Blathwayt. I cannot ſo poſitively ſay, what 
were the Words that my Lord Chancellor uſed. 

Mr. Serj. Levinx. Pray do not twiſt a Man fo, 
Mr. Solicitor. 

Mr. Sol. Gen. And you are not to untwiſt a Man 


neither, Mr. Serjeant. 
Mr. Att. Gen. Do you remember that the King 


ſaid any thing of the Paper being deliver'd to 


him? 
Mr. Blathw. The King has ſaid it ſeveral times, 


[ * I have heard him ſay it ten times at 
lea 

Mr. Ats. Gen. Did he ſay it at that time ? | 

Mr. Blathwayt. I cannot poſitively ſay that he 
_ Mr. 

Mr. Serj. Pemb. He cannot anſwer it, why will 
you preſs it? 

Mr. Blathwait. My Lord, here is the Clerk of the 
Council that was then in waiting, he took minutes, 
and perhaps can remember more than I. 

Mr. Sol. Cen. Here they cry he cannot anſwer it, 
as if they could tell what he can anſwer better than 
himſelf; pray, Mr. Bridgman, was there any Que- 
ſtion to this purpoſe, either from my Lord Chan- 


cellor, or from the King, whether that was the 


Paper that was preſented by my Lords the Biſhops, 
or deliver'd by the King, for I ſee you are very nice 
as to Words, and you do very well ; but, was there 
not a Queition to that purpoſe. . 

MN. Bridgm. Sir, I don't remember, for I ſpeak to 
the beſt of my Remembrance in all this, matter; | 
fay, I do not remember that that Queſtion was TOS 


of wo 


King ? 
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ed in thoſe very Words, but Ido remember ſome- 
thing was faid to that purpoſe, but by whom I can- 
not particularly ſay. | 

Sir Rob. Sawyer. To what purpoſe ? | 
Mr. Sol. Gen. It is very ſtrange that they won't 
let the Witneſs ſpeak, but are continually inter- 
rupting him. a, Big 
Sir R. Sawyer. Mr. Solicitor, no-body interrupts 


him. 


L. Ch. Juſt. Why do not I behave my ſelf bes 
tween you all as I ought to de? pray Sir Robert Sam- 
yer fit down, you cannot be contented when the 
Man does you no harm. | 

Mr. Sol. Gen. Pray conſider, did my Lords the 


Biſhops ſay any thing? or, was there any Diſcourſe 


concerning the Paper, whether it was deliver'd to 
the King or no? „ 

Mr. Bridgm. Mr. Solicitor, I have told you as 
near aSI can what I do remember; I Know not by 
whom it was ſaid, but that Queſtion, or to that 
purpoſe, was asked, whether that was the Petition 


they delivered, but I do not remember whether 
the Queſtion was directly asked or anſwered, there 
was ſomething about it, and ſeveral Paſſages there 
were; but whether ſpoken by my Lord Chancellor, 
or who, Icannot remember. 


Mr. Sol. Gen. You ſay there was that which ſuffi- 


ciently denoted a Queſtion to that purpoſe, and they 
ſaid nothing againſt it. 


Mr. Bridgm. No, there was no Denial of jt. 
Mr. Sol. Gen. I ſee you do not remember the par- 


ticular Words, nor do we deſire it of you. 


Mr. Bridgman. They did not deny it, nor con- 


feſs it. 


Mr. Sol. Gen. Then, in your Apprehenſion, did 
they own that they delivered that Paper to the 
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L. Ch. Fuſt. You muſt not ask that, Mr. Solicitor, 
it is not a fair Queſtion to ask him what he appre- 
| hended. | 
Mr. Sol. Gen. He ſaid it before himſelf. 

L. Ch. Juſt. But his Apprehenſions are no Evi- 
dence, and it is a ſort of a leading Queſtion, which 
we muſt not allow of. | | 17: 

Mr. Sol. Gen. Then if your Lordſhip do not like 
it, I will not ask it, but I will ask him another 
Queſtion. | 

L. Ch. Juſt. Ay, ten if you will, ſo they be 
fair ones. | | 

Mr. Sol. Gen. Was it 1 the firſt or ſecond time 
of their being examined? 

Mr. Bridgm. I cannot tell, it was not the firſt 
time, all of it, believe; for at the firſt time my 
Lords the Biſhops made ſome Scruple of anſwering 
or owning any thing, and whatſoever they owned, 
they ſaid, they hoped it ſhould not be made uſe of 
to their Prejudice : I remember no Reply that was 
made, nor any thing farther, only my Lord Chan- 
cellor ſaid, they were not to capitulate with their 
Prince; but they were required to anſwer the Qne- 
ſtions that were asked them. | 

Mr. Sol. Gen. What were thoſe Queſtions ? 

Mr. Bridgm. I have told you already as well as 
Tcan remember. wy 1+. . 

Mr. Sol. Gen. But did you take it upon the main 
that they owned the Delivery of that Paper to 
the King ? 

Mr. Juſt. Powell. Mr. Solicitor, you have been 
told you are to ask no ſuch Queſtions. | ; 

Sir Rob. Sawyer. Nor never was there ſuch Wire- 
drawing of a Witneſs in this World before. 

L. Ch. Juſt. Pray fit ſtill, Sir Robert Sawyer, you] 
are not to teach us what we are to do, Mr. Solicitor f 


muſt ask Queſtions that are proper for him, wy" 
uch 
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ſuch as theſe ; but the Court muſt correct him, and 
not you. | 

Mr. Sol. Gen. Mr. Bridgman is very cautious, and 
he is to be commended for it, but we would get 
the Truth out of him, it we could; pray Sir, if you 
can remember, recollect your ſelf, whether by any 
Queſtion to that purpoſe it was believed that they 
did own the Delivery of the Paper to the King. 

Mr. Bridgm. I told you, Mr. Solicitor, as to that 
at firſt, that I do not remember the very Words of 
the Queſtion, but I believe there was no-body doubt- 
ed that that was not the Paper. | 

Mr. Sol. Gen. You ſpeak well in your way, but 
theſe Gentlemen are very unwilling you ſhould tell 
your opinion. 

L. Ch. Fuſt. His opinion is no Evidence, there- 


N fore you muſt not ask any ſuch Queſtions, Mr. So- 
lieitor. | 


Mr. Bridgm. As ſoon as the Petition was deliver- 


ed, within a few Hours after, I ſaw it, the King 
* ſhewed it to ſeveral People, and he ſaid, it was the 
* Petition the Biſhops had deliver'd, he took it into 
his own Cuſtody, and afterwards commanded me 
to write a Copy of it, and there was no Copy made 
of it but that one, but notwithſtanding that, I do 
remember I did ſee a Copy of the Petition within 
a Day or two after it was preſented about the 
Ton. | 


Mr. Sol. Gen. Pray how many Days was this he- 


fore the Diſcourſe in Council upon their Examina- 
tion? | 


Mr. Bridgm. How many Days was what, Sir? 
Mr. Sol. Gen. When the King gave the Paper to 


be copied. 


Mr. Bridgm. It was upon the Sunday. 
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Ar. Sol. Gen. But you ſay (as you believe) it was 
in a few Hours after the Paper was delivered to the 
King, that you did ſee it. 

Mr. Juſtice Powel. But, what makes him ſay that 
this was delivered to the King but only hear- 
ſa 

A Ch. Juſt. Pray, Mr. Solicitor, will you pro- 
duce that which is Evidence, and not ſpend our 
time in that which is not. 

Ar. Sol. Gen. My Lord, I would make no more of 
it than it Is. 

Mr. Serj. Levinx. 'Tis a ſhameful thing to offer 
ſuch things in a Court of Juſtice. 

Ar. Serj. Pemb. Tis a Practice that ought not to 
be endured. 

L. Ch. Fuſt. Pray, Brothers, be quiet, or Ill turn 
him looſe upon you again, if you'll not be quiet ; 
what is the matter? cannot you let us alone? we 
ſhall do every-body Right : Come, to fhorten this 
matter, PH ask you but this one Queſtion, and that 
may ſatisfy any one that has honeſty about him; 
Do you remember whether or no they were asked, 
if that was the Petition that they deliver'd to the 
King ? 

Mr. Bridgm. My Lord, I have anſwer'd that Que- 
ſtion as directly as I can, I do not poſitively remem- 
ber that that was the Queſtion. _ 

L. Ch. Fuſs. Mr. Solicitor General, you muſt be 
ſatisfied when proper Queſtions are fairly anſwer- 
ed, and therefore pray be quiet. 

Mx. Att. Gen. However, we pray we may ask the 
reſt of the Clerks of the Council, it may be they 
may remember more Sir John Nicholas, you 
were at the Council-Table that Day my Lords the 


Piſhops were examined about this Paper. 


Sir 


— 
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Sir Fohn Nicholas. Yes, Sir, I was. 

Mr. Att. Gen. Pray did you obſerve that tlie King 
produc'd the Petition? 

Sir John Nicholas. No, indeed I did not ſee it. 
Ar. Att. Gen, Did you obſerve any thing that 
paſs'd there in Diſcourſe ? 9 v0 

Mr. Sol. Gen. Did you obſerve any Queſtions that 
were as5k'd the Biſhops,either by the King, or by my 
Lord Chancellor ? 

Sir John Nich. I think my Lord Chancellor did 
ask them if that was their Hands to the Petition, 
and they own'd it. 1 

Ar. Sol. Gen. Do you remember whether they 
own'd, that they deliver'd that Paper to the King? 

L. Ch. Fuſe. I'll ask you, Sir John Nicholas, did my 
Lord Chancellor ask them this Queſtion, Is this the 
Petition you deliver'd to the King? 

Sir John Nich. I do not remember that. 

[yen there was à great Shout. 

Ar. Sol. Gen. Here's wonderful great rejoicing 
that Truth cannot prevail. 

Mr. S. Pembert. No, Mr. Solicitor, Truth does 
prevail. | : 

Mr. Sol. Gen. You are all very glad that Truth 1s 
ſtifled, Mr. Serjeant. 

Mr. S. Trinder. Pray, Sir John Nicholas, let me ask 
you one Queſtion: Was there any Diſcourſe about 
delivering that Petition to the King? 

Sir John Nicholas. Indeed Ido not remember it. 

Ar. Sol. Gen. There is Mr. Pepy's, we'll examine 
him. CMr. Pepy's ſworn.] 

L. Ch. Fuſt. Come, I'll ask the Queſtions : Were 
you bye at the Council-board when my Lords the 
Biſhops were committed ? 

Mr. Pepy's. Yes, I was. 

L. Ch. Fuſt. What were the Queſtions that were 
ask'd either by the King or by my Lord Chancellor! 
| R 3 ! 
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Mr. Pepy's. My Lord, Iwould remember as well as 
I could the very Words; and the very Words of 
the Queſtion were, I think, Ay Lords, do you own this 
Paper? I do not remember any thing was ſpoken 
about the delivering, but I believe it was under- 


ſtood by every body at the Table, that that was the 


Paper that they had deliver'd. 
L. Ch. Faſt Well, have yon done now ? But to 


ſatisfie you, I'll ask this Queſtion; Was this Queſti- 


on ask'd, My Lords, was this the Paper you deliver'd to 


the King ? 
Mr. Pepy s. No, my Lonk 
Mr. Att. Gen. Pray Sir, do you remember whe- 


ther the King himſelfask'd the Queſtion ? 1 
Mr. Pepy's. You mean, I ſuppoſe Mr. Attorney, | 


that theſe were the Words, or ſomething that im- 


ported their delivering it to the King. 


Mr. Att. Gen. Ves, Sir. 
Mr. Pep. Truly I remember nothing of that. 

Mr. Sil. Gen. Did you obſerve any Diſcourſe con- 
cerniag their delivery of it to the King ? 

Mr. Pep. Indeed, Ar. Solicitor, I did not. 

Mr. Att. Gen. Swear Mr. Muſgrave. 

r. Muſgrave ſworn.] 

L. Ch. Juſt. You near the Queſtion, Sir, what ſay 
you to it? 

Mr. Muſg. My Lord, I will give as ſhort an ac- 
count of it as I can: The firſt time after His Maje- 
ſty had produc'd the Petition, and it was read at the 
Board, his Grace my Lord Archbiſhop of Canterbury 
and the other ſix Reverend Lords Biſhops were cal- 
led in, and it were ask'd of them, if they owned 
that,or if it was their Hands; my Lord Archbiſhop 
in the name of the reſt did decline anſwering, upon 
the account that they were there as Criminals, and 
were not oblig'd to ſay any thing to their own pre- 
judice, or that might hurt them hereafter ; but if 

His 
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His Majeſty would command them, and if he would 
promiſe that no advantage ſhould be made of what- 
ſoever they confeſs'd, then they would anſwer the 
Queſtion : His Majeſty made no Anſwer to that, 
but only ſaid, He would do nothing but what was 
according to Law : Whereupon the Biſhops were 
order'd to withdraw; and being call'd in a ſecond 
time, the Petition was ſhewn to them, and they 
were ask'd if they did own it, or if it was their 
Hands, and I think my Lord Archbiſhop did ſay 
then, We will rely upon your Majeſty, or ſome ſuch 
general thing was ſaid, and then they did all own it 
that it was their Hands; I cannot ſay the Petition 
was read to them. | 

Mr. Fuſt. Pow. Mr. Blathwayt (as I remember) it 
was the third time. 

Mr. Muſgrave. It was the ſecond time (to the beſt 
of my remembrance.) 

L. Ch. Fuſt. Pray, Sir, was there any Queſtion to 
this purpoſe ? ls this the Paper you dcliver'd to the 
King ? 

Mr. Muſg. I do not remember that ever any ſuch 
direct Queſtion was ask'd. | 

My. Fuſt. Allybone. But (as my Brother Pemberton 
did very well hefore diſtinguiſh) there is a great 
deal of difference between the owning the Subſcri- 
ption of a Paper, aud between the owning of that 
Paper; Mr. Pepy's did ſay that they did own the Pa- 


b per, and upon my word that will look very like a 


Publication. 

Mr. Muſg. I remember, my Lord, there was at 
the ſame time a Queſtion ask'd, becauſe ſeveral Co- 
pies had gone about the Town, Whether they had 
publiſh'd it; and my Lord Archbiſhop did ſay, He 


had heen ſo cantious that he had not admitted bis 


own Secretary, but writ it all himſelf; and the reſt 
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of the Biſhops did ſay, They did not publiſh it, nor 
never gave any Copies of it. i 
Mr. Att. Gen. My Lord (I confeſs) now it is to be 
left to the Jury upon this point, whether there not 
being a poſitive Witneſs that was by when the thing 
was done, yet upon this Evidence the Jury can't 
find any otherwiſe, than that the thing was done; 
truly I think we muſt leave it as a ſtrong Caſe for 
the King. I could have wiſh'd indeed, for the ſa- 
tisfaction of every body, the Proof would have come 


up to that, but we muſt make it as ſtrong for the 


King upon the Evidence given as it will bear. Now 
my Lord, take all this whole matter together; here 
is a Paper compos'd, framed, and written by ſeven 
learned Men, and this muſt be written by ſuch Per- 
ſons ſure for ſome purpoſe ; *tis directed as a Peti- 
tion to the King, and this Petition did come to the 
hands of the King, (for the King produces it in 
Council) and my Lord Archbiſhop and the reſt of 


the Biſhops own'd their Hands to it; then the 


Queſtion is, my Lord, Whether or no there be any 
room for any-body living to doubt in this Caſe that 
this was not deliver'd by my Lords the Biſhops to 
the King, tho' it be not a concluſive Evidence of a 
politive Fact, yet unleſs they ſhew ſomething on the 
other {ide that may give way for a Suppoſition to 
the contrary, that it came out of their hands by ſur- 
prize, or that any-body elſe deliver'd it to the King 
without their knowledge or conſent, here muſt 
needs be a very violent preſumption that they did 
do it: Aud when nothing of that 1s ſaid on their 
fide, can any Jury upon their Conſciences ſay that 
it was not publiſh'd by them? And it being found 


in Midaleſex, tho' it might be written and compos'd 


in Surrey, yet ſurely we have given a convincing 


Evidence, that either they publiſh'd or cauſed it to | 


publiſh'd in Middleſcæ. 
| Pray 
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| Pray call Mr. Graybam. 

Cryer. He is gone out of the Hall. 

Mr. Sol. Gen. My Lord, there is in Law a Preſum- 
ption that is Evidence, tho? there be no poſitive 
Proof. 5 
WI Rob. Sawyer. But not in an Information for a 
LabeL _ - 

Ar. Sol. Gen. This is a meer Queſtion of Fact, 
there is no difficulty in the Law of it all; for *tis 
plain, if theſe Lords, or any of them, did conſent 
and agree to the publiſhing of this Paper in Middle- 
ſex, they are guilty of this Information ; and whe- 
ther they are guilty or not guilty, we do rely upon 
the Circumſtances proved, which are very violent ; 
firſt, That they were the Men that contriv'd and 
ſet their Hands to it, and ſo were the Authors of it, 
is undeniable, for they have own'd it; Men of their 
Learning and Parts never did any ſuch thing in 
vain : and then, That they were concern'd in the 
publiſhing of it in Middleſex, we offer for Proof 
that which was ſaid by Mr. Pepy's and Mr. Blathwayt, 
who tho' they do not come directly and expreſly to 
the formal Words of ſuch a Queſtion, yet they tell 
you,, eſpecially Mr. Blathwayt, that they did appre- 


hend it, and it was the Collection of all their 


T houghts, and they took it for granted, as a thing 
that every body was ſatisfied in, that they did deli- 
ver that Paper to the King. I muſt confeſs, and 
agree, there is no Proof of the delivery of it by my 
Lords the Biſhops to the King, but we know very 
well, that it is no wonder, when a Paper is libellous, 
that Men ſhould uſe all the Skill they can to publiſh 


it with Impunity ; and this is a thing that was done 


after ſome time of premeditation and ſerious con- 
ſultation, for it was ſome Days after the Order for 
reading the Declaration wes publish'd that this was 


framed and/deliver'd, and it concern'd them to be 


wary 
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wary (as it ſeems they have been) ; but take this 
altogether, my Lord, the Paper being found in the 
King's Hands, it is in theſe Perſons Power, and it 
les upon them to make it out plain, what hecame of 
this Paper, which once lay in their own Hands and 
Cuſtody ; they can give an Account of it, they can 
give Light unto it: If they do not, I ſhall ſubmit to 
the Jury, whether this is not ſufficient Evidence 
to Convid them, eſpecially when being examined, 
they did not make that their Excuſe, they never ſaid, 
Thu Paper indeed we ſigned, but we did not intend to pub- 
liſh it, we intended to ſtifle it; that had been ſome Ex- 
cuſe : But for them to ſay now, they did not preſent 
it to the King, I muſt ſubmit to the Jury, whether 
they will believe, upon this Evidence, that theſe 
Lords the Biſhops did preſent it, or cauſe it to be 
preſented to the King, then they are Guilty of this 
Matter: And I leave it to them and their Conſcien- 
ces, what they will think upon the whole. 
Ar. Recorder. My Lord, if your Lordſhip pleaſe— 
Lord Chief Fuſtice. What, again? Well, go on, 
Sir Barth. Shore, if we muſt have a Speech 
Ar. Recorder. Nay, my Lord, I would not treſ- 
paſs upon your Lordſhip. | | | 
L. Ch. Juſt. Gentlemen of the Jury, here is an 
Information againſt my Lords the Biſhops; I think. 
I need not trouble my ſelf to open all of it, becauſe 
I ſee you are Men of Underſtanding, Mer of great 
Diligence, and have taken Notes your ſelves, ſome _ 
of you; therefore I ay only ſomething of the Proof 
that is required in ſuch a Caſe, and of the manner 
of the Proof that has been given in this Caſe, aud 
then tell you my opinion in Point of Law. Here 
is an Information, brought by Mr. Attorney General, 
on Behalf of the King, againſt theſe Reverend 
Fathers of the Church, the Archbiſhop and the reſt ; 
and it is for publiſhing a Seditious Libel, OT OY 
mo = Pre» 
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Pretence of a Petition, in which are contained the 
Words that are ſeen. Geatlemen, the Information 
is long, it tells you, That the King, out of his Graci- 
ous Clemency to all his loving Subjects, and for other 
Conſiderations, had thought fit to publiſh a Decla- 
ration of Indulgence, that all His loving Subjects 
might have Liberty of Conſcience, upon the Fourth of 
April, in the Third Year of His Reign; and that 
this was ſet forth by the King; and that the King 
of His farther Grace, about the Twenty-ſeventh 
of April then next following 

Mr. Finch. J humbly beg your Lordſhip's Favour. 

L. Ch. Juſt. What ſay you, Mr. Finch? 

Mr. Finch. I ask your Pardon for breaking in 
upon you when you are directing the Jury: I 
know I ſhould not do it, but I hope you will not be 
angry with me for it. 

L. Ch. Juſt. If I thought you did any Service to 
your Clieat, I ſhould willingly hearken to you. 

Mr. Finch. That which I humbly offer to your 
Lordſhip, 1s, only to remember your Lordſhip where 
we were. 

L. Ch. Fuſt. Go on, Sir. 

Mr. Finch. J would only ſay this, my Lord; the 
Queſtion is, Whether this be Evidence, or no. 

L. Ch, Juſt. lam ſorry, Mr. Finch, you have that 
Opinion of me, as to think I ſhould not leave it 
fairly to the Jury. 


Mr. Finch. I only ſpeak it, my Lord, becauſe if it 


be Evidence, we have other Matter to offer in An- 
ſwer to that Evidence, and in our own Defence. 

L. Ch. Fuſt. If you have more to offer, why did 
you conclude here, and let me begin to direct the 
Jury ? but ſince you ſay you have other Matter to 
offer, we will hear it. 

Mr. Serj. Pemb. My Lord, we ſubmit to your 
Lordſhip's Direction. 12 

? £ . : 
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L. Ch. Juſt. No, no, you do not, you ſay you have 
further Matter to offer. 

Ar. Pollixfen. My Lord, we ſhall reſt it here. 

L. Ch. Fuſt. No, no, I will hear Mr. Finch : Go 

on, my Lords the Biſhops ſhall not ſay of me, that 
I would not hear their Council; I have already been 
told of being Council againſt them, and they ſhall 
never ſay that I would not hear their Council for 
them. 

Mr. S. Levinx. My Lord, we beſeech your Lord- 
ſhip go on with your Directions; for all that Mr. 
Finch ſaid, was only that this was not ſufficient Evi- 
dence. | 

L. Ch. Juſt. No, Brother, he ſays you have a great 
deal more to offer, and I will not refuſe to hear 
him; the Court will think there was ſomething 
more than ordinary, therefore I will hear him, ſuch 
a Learned Man as he ſhall not be refuſed to be heard 
by me, I'll aſſure you: Why don't you go on, 
Hr. Finch? | f ä 

Mr. Finch. My Lord, I beg your Pardon for inter- 
rupting you; but all thatI was going to ſay, would 


ate VE ß cs 


have amounted to no more than this, That there 1 
being no Evidence againſt us, we mult of courſe be 
acquitted. . 7 
Mr. Juſtice Holloway. My Lord did intend to have t 
ſaid as much as that, I dare ſayxy. | 
L. Ch. Juſt. Well, Gentlemen of the Jury, we t 


have had Interruption enough — 
Mr. Soll. Gen. My Lord, I muſt beg your Pardon 1 

for interrupting you now; and I am very glad theſe | 

Gentlemen have given us this occaſion, becauſe we 

ſhall now be able to clear this Point. There is a 


Fatality in ſome Cauſes, my Lord, and ſo there is in V 
this, we muſt beg your Patience for a very little 
while, for we have Notice that a Perſoa of very | K 


great Quality is coming, that will make it appear, 
A | that 


The Tryal of the Seven Biſbopo. 253 
that they made their Addreſſes to him, that they 


might deliver it to the King. 
L. Ch. Juſt. Well You ſee what comes of the 


Interruption, Gentlemen, now we mult ſtay 


| [—-Then there was a Pauſe for near half an Hour. 


Mr. Attor. Gen. Pray, my Lord, put the Caſe that 
a Man writes a Libel in one County, and it is found 
in another, Is not he anſwerable, unleſs he can ſhew 
ſomething that may ſatisfy the Jury how it came 
there ? | 

Mr. Sol. Gen. Ought he not to give an Account 
what became of it ? | 5 | 

L. Ch. Juſt. No: look you, Mr. Attorney, you 
mult look to your Information, and then you will 
find the Caſe that you put does not come up to it: 
It is for Writing, Compoſing, and Publiſhing, and 
cauſing to be publiſhed, and all this is laid in 
Middleſex : Now you have proved none of all theſe 
things to be done in the County. 

Mr. Attor. Gen. They did in 1ddleſex confeſs it 
was theirs. $i 

L. Ch. Fuſt. Ay, but the owning their Hands is 
not a Publication in Middle ſex, and ſol ſhould have 
told the Jury. | 
Mr. Finch. I beg your Lordſhip's Pardon for in- 
terrupting you. 

Mr. Att. Gen. But, my Lord, does it not put the 
Proof upon them, to prove how it came out of their 
Hands into the King's Hands. 

L. Ch. Juſt. No, the Proof lies on your part. 

Mr. Pollixfen. Pray, my Lord, give us your Fa- 
vour to diſmiſs us and the jury. 

Mr. Sol. Gen. My Lord, your Witneſſes will be 
here preſently. „„ 

| 5 Mr. 
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to have any Favour 


254 The Tryal of the Seven Biſhops. 
Mr. Attor. Gen. Sure, my Lord, the Prefumption 
is on our ſide. 


. Mr. Juſtice Powel. No, the Preſumption is againſt 
| you, for my Lord Archbiſhop lived in Surry, and, it 
is proved was not out of Lamberh-Houſe ſince Ali- 


chaelmas, till he came before the Council. 

Mr. Serj. Pemb. Pray, good my Lord, we ſtand 
mightily uneaſy here, and ſo do the Jury, pray diſ- 
miſs us. 

Lord Ch. Juſt. I cannot help it, it is your own 
Fault. . = | 


Then there was another great Pauſe.) 


L. Ch. Juſt. Sir Barth. Shore, now we have time 


to hear your Speech, if you will. 

Mr. Pollixfen. My Lord, there is no Body come, 
nor I believe will come. 

Mr. Sol. Gen. Yes, he will come preſently, we 


have had a Meſſenger from him. 


L Call Ar. Graham. J 

cryer. He is Sone, and ſaid he would come Pre- 
ſently. 

Mr. Sol. Gen. My Lord, he will bring our Wit- 
neſſes with him. 

D- Then there was another Pauſe.) 

Mr. Serj. Pemb. My Lord, this is very unuſual to 
ſtay thus for Evidence. 

L. Ch. Fuſt. It is ſo, but I am ſure you ought not 
Mr. Solicitor, Are you 
aſſured that you ſhall have this Witneſs that you 
ſpeak of ? 

Mr. Sol. Gen. Yes, my Lord, he will be here pre- 
ſently. 

L. Ch. Juſt. We have ſtaid a great while already, 
and therefore it is fit that we ſhould have ſome Oath 


made that he is coming. 
Ar. 


4 
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Mr. Sol. Gen. The Cryer tells you, that Mr. Grabam 
did acquaint him, that he would return preſently. 

L. Ch. Juſt. Give him the Book. | 

Ar. Sol. Gen. Let your Left-hand give your Right- 
hand the Oath. 
[The Cryer ſworn. J 

L. Ch. Juſt. By the Oath that you have taken, 
Did Mr. Graham tell you there was any further Wit- 
neſs coming in this Caſe ? 

Cryer. Yes, my Lord, he did; he went out of the 
Hall, and return'd when your Lordſhip was dire&- 
ing the Jury, and he ask'd me what the Court were 
upon; and I told him, you were directing the Jury; 
and then he ſaid my Lord Sunderland was coming, 
but he would go and prevent him : And afterwards 
he return'd, and finding your Lordſhip did not go 
on to direct the Jury, he ſaid, he would go agai 
for my Lord Sunderland, whom he had ſent away, 
and he is now gone for hin, and he ſaid he would 
bring him with him preſently. 

L. Ch. Juſt. Well then, we muſt ſtay till the Evi- 
dence for the King comes, for now there is Oath 
made that he is coming. | | 

[And after a conſiderable pauſe the Lord Preſident 

3 came. | 

Mr. Att. Gen. My Lord, we muſt pray that my 
Lord Preſident may be ſworn in this Caſe, on behalf 
of the King. | 
| | FThe Lord Preſident ſworn.] 

Mr. Ait. Gen. My Lord, with your Lordſhip's fa- 
vour I would ask my Lord Preſident a Queſtion : 
Your Lordſhip remembers where we left this Cauſe, 
we have brought it to this point, That this Peti- 
tion came to the King's hands: That it is a Peti- 
tion written by my Lord Archbiſhop, and ſubſcrib'd 
by the reſt of my Lords the Biſhops ; but there is a 
Difficulty made, whether this Petition thus * 

re 
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red and written was by them deliver'd to the King, 


and whether my Lords the Biſhops were concern'd 
in the doing of it, and were privy or Parties to the 
Delivery. Now that which I would ask your Lord- 


ſhip, my Lord Preſident, is, Whether they did make 


their Application to your Lordship to ſpeak to the 
King. *- TE | 

Mr. Sol. Gen. Did they make their Application to 
your Lordship upon any account whatſoever ? 


I. Preſident. My Lord, my Lord Biſhop of St. A- 
ſaph, and my Lord Biſhop of Chicheſter, came to my 


Office, and told me, they came in the Names of my 
Lord Archbiſhop of Canterbury, and four others of 


their Brethren and themſelves, with a Petition, 


which they deſir'd to deliver to His Majeſty, and 
they did come to me to know which was the beſt 
way of doing it, and whether the King would give 


them leave to do it or not : They would have had 


me read their Petition, but I refus'd it, and ſaid, I 
thought it did not at all belong to me, but I would 
let the Xing know their Deſire, and bring them an 


Anſwer immediately what his Pleaſure was in it; 


which I did: I acquainted the King, and he com- 
manded me to let my Lords the Biſhops know, they 
might come when they pleas'd: And I went back 
and told them ſo, upon which they went and fetch'd 
the reſt of the Biſhops ; and when they came, imme- 
diately they went into the Bed-Chamber, and into 
another Room where the King was. This is that I 
know of the matter. Et. 4 

Mr. Sol. Gen. About what time was this, pray, 
my Lord ? Tz | © 

L. Preſid. I believe there could not be much time 
between my coming from the King, and their fetch- 
ing their Bretbren, and going in to the King. 
Mr. Sol. Gen. They were with the King that Day. 
L. Preſid. Yes, they were. 

Mr. 


's 


"s 


you deliver'd another 
look into the Petition? 
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Mr. Sol. Gen. Was this before they appear'd in 
Council? 

L. Pre ſident. Ves, it was ſeveral Days before. 

Mr. Sol. Gen. Then I think now, my Lord, the 
Matter is very plain. 
Mr. Juſt. Allybone. Did they acquaint your Lord- 
ſhip that their Bufineſs was to deliver a Petition 


to the King? 


L. Preſident. Ves, thy did. 
Mr. Sol. Gen. And they would have 100 my Lord 


read it ( he ſays. ) 

Mr. Att. Gen. And this was the ſame Day that 
they did go in to the King. 

L. Preſident. The very ſame Day, and I think the 
ſame Hour, for it could not be much longer. 

L. Ch. Fuft. Now it 1s upon you truly, it will be 
preſumed to be the ſame, unleſs that you prove that 
Pray, my Lord, did you- 


L. Preſident. No, I refuſed it, thought it did not 


concern me. 
Mr. Juſtice Powel. Did you ſee them deliver it to 


the King, my Lord ? 
L. Preſident. I was not in the Room when it was 


deliver'd. 

Mr. Juſtice Powel. They did open their Petition 
to your Lordſhip, did they? 

L. Preſident. They offer'd me to read it, but I did 
refuſe. 

L. Ch. Juſt. Will you ask my Lord Preſident any 
Queſtion, you that are for the Defendants ? 

Sir Fob. Sawyer. No, my Lord. | 

Mr. Sol. Gen. Then, my Lord, we muſt beg one 


thing for the ſake of the Jury, if your Lordſhip can 


turn your ſelf a little this way, and deliver the E- 


vidence you have given over again, that they may 


hear it. 
8 L. Pre- 
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L. Preſident. My Lord, I will repeat it as near as 
I can, I think I ſhall not vary the Senſe : The Biſhops 
of St. Aſaph and Chicheſter came to my Office, I do 
not 3 juſt the Day when, but it was to let me 
know, that they came in the Name of the Arch- 
biſhop, and four other of their Brethren- Is 
it neceſſary I ſhould name them? 

L. Ch. Juſt. Do it, my Lord, if you can. 

L. Preſident. They were the Biſhops of Ely, Bath 
and Wells, Briſtol, and Peterborough ;, they came to 
let me know, in the Name of the Ar chbiſhop, thoſe 
four, and themſelves, that they had a Petition to 
deliver to the King, if he wonld give them Leave; 
and deſir'd to know of me which was the beſt way 
to do it. I told them I would know the King's Plea- 
ſure, and bring them word again: They offer'd me 
their Petition to read, but I did not think it fit for 
me to do it, and therefore I refuſed, and would not 
read it, but I went immediately to the King, and 
acquainted his Majeſty with it, and he commanded 
me to let them know they might come when they 
would, which I immediately did; they ſaid they 
would go and ſpeak with ſome of their Brethren 
that were not far off; in the mean time I gave Order 
that they ſhould be admitted when they came, and 
they did in a little time return, and went firſt into 
the Bed-Chamber, and then into the Room where 


the King was. 


Mr. Sol. Gen. And this was before they came e and 


appcar'd at the Conncil? 

L. Preſident. Yes, it was. 

Mr. Pollixſen. Your Lordſhip did not read any 
thing of the Petition. 

L. Preſident. No, Sir, I did not, I refuſed it. 


Mr. Pollixfen. Nor does your Lordſhip know 


what Petition they did deliver to the Ring. 


1. e gry 
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1. Preſident. 1 did not know any thing of it from 
them then. 

L. Ch. Juſt. Now you may make your Obſer Va- 
tions upon this two Hours hence : Now we ſhall 
hear what Mr. Finch had further to offer, I ſuppoſe. 

LThen my Lord Preſident went away.] 

Mr. Sol. Gen. I think now it is very 85 | 

L. Ch. Fuft. Truly, I muſt needs tell you, there 
was a great Preſumption before, but there 1s a great- 
er now, and I think I ſhall leave it with ſome Effect 


to the Jury, I cannot ſec but that here is enough to 


put the Proof upon you: They came to the Lord 
Preſident, and asked him how they might deliver a 
Petition to the King; he told them he would 20 and 
ſee what the King ſaid to it; they would have had 
him read their Petition, but he refuſed it; he comes 
and tells them the King ſaid they might come when 


they would ; then thoſe two that came to my Lord 


Preſident went and gathered up the other four (the 
Archbiſhop indeed was not there) but they Six 
came, and my Lord Preſident gave Directiou they 
ſhonld be let in, and they did go into the Room 
where the King was: now this, with the King'e 
producing the Paper, and their owning it at the 
Council, is ſach a Proof to me, as think will be 
Evidence to the Jury of the Publication. 

Mr. Pollixfen. Then, my Lord, thus far they on!? 
can go, the Archbiſhop was not there, and ſo there 
is no Evidence againſt him. 

Mr. Sol. Gen. As to the Writing, we have given 
Proof againſt him, for it is all his Hand. 

Mr. Pollixfen. That ſtill is in another County, and 
there is nothing prov'd to be done by my Lord Arch- 
biſhop in Middleſex ;, and next, for the other Six 
Lords, my Lord Preſident does not ſay that this is 


the Petition that they ſaid the ey had to deliver 0 


the e King; nor did he ſee them deliver any thing to 
S-5 tr 
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the King, but that is left ſtill doubtful, and under 
your judgment, ſo that it ſtands upon Preſumption, 
not upon Proof, that this is the ſame, and left under 
Conſideration. = . 5 

Mr. Att. Gen. Then we will leave it fairly to the 
Jury upon this Fact. | | 

Mr. Pollixfea. If ſo, then we deſire to be heard in 
our Defence. | „„ 

Sir Rob. Sawyer. May it pleaſe your Lordſhip, and 
vou Gentlemen of the Jury, you have heard this 
Charge which Mr. Attorney has been pleaſed to make 
againſt my Lords the Biſhops, and that is this, That 
they did conſpire to diminiſh the Royal Authority, 
and Regal Prerogative, Power, and Government of 
the King, and to avoid the Order of Council, and 
in proſecution of this, they did falſely, maliciouſly, 
and ſeditiouſly make a Libel againft the King, under 
pretence of a Petition, and did publiſh the ſame in 
the King's Preſence. 

This, Gentlemen, is a very heinous and heavy 
Charge, but you ſee how ſhort their Evidence is; 
the Evidence they bring forth is only, That my 
Lords the Biſhops preſented the Paper to the King 
in the moſt private and humble manner they could ; 
that which they have been ſo many Hours proving, 
and which they cry up to be as ſtrong an Evidence 
as ever was given, proves it to be the fartheſt from 
Sedition in the doing of it that can be; and you ſee 

what it is, it is a Petition to be reliev'd againſt an 
Order of Council which they conceive they were ag- 
griev'd by ; they indeed do not deal fairly with the 


Court, nor with us, in that they do not ſet it forth 


that it was a Petition. 

L. Ch. Fuſt. That was over-ruled before. 

Sir Rob. Sawyer. I do not inſiſt upon it now ſo 
much an Exception to the Information, as I do to 
the Evidence; they ſet this forth to be a ſcandalous 

mat- 
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matter, but it only contains their Reaſons whereby 
they would ſatisfie his Majeſty why they cannot 
comply in a Concurrence with his Majeſty's Plea- 
ſure; and therefore they humbly beſecch the King, 
and beg and requeſt him (as the words of it are) 
that his Majeſty would be pleas'd not to inſiſt upon 
their diſtributing and reading of this Declaration. 
So the Petitioners, on behalf of themſelves and the 
whole Clergy of England, beg of the King that he 


would pleaſe not to inſiſt upon it. 


| Gentlemen, you may obſerve it, that there is 
nothing in this Petition that contains any thing of 
Sedition in it, and it would be ſtrange this Petition 
ſhould be Felo de ſe, and by one part of it deftroy 
the other : It is laid indeed in the Information, that 
it was with intent and purpoſe todiminiſh the King's 
Royal Authority, but I appeal to your Lordſhip, the 
Court, and the Jury, whether there be any one 
Word in it that any way touches the King's Prero- 
gative, or any tittle of Evidence that has been gi- 
ven to make good the Charge ; 'tis an Excuſe bare- 
ly for their Non-complyance with the King's Or- 
der, and a begging of the King with all Humility 
and Submiſſion, that he would be pleas'd not to in- 
{iſt upon the reading of his Majeſty's Declaration 
upon theſe grounds, becauſe the Diſpenſing Power 
upon which it was founded had been ſeveral times 
in Parliament declar'd to be againſt Law, and he- 
cauſe it was a Caſe of that conſequence, that they 
could not in Prudence, Honour, or Conſcience con- 
cur in it. | 
My Lord, Mr. Attorney has been pleas'd to charge 
in this Information, that this is a falſe, malicious, 
and ſeditious Libel : Both the falſity of it, and that 
it was malicious and ſeditious, are all matters of 
Fact, which with ſubmiſſion they have offer'd * 
| 8 | he 
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the Jury no Proof of; and I make no queſtion but 


caſily to demonſtrate the quite contrary. 

For, my Lord, Ithink it can be no Queſtion, but 
that any Subject that is commanded. by the K:ng to 
doa Thing which he conceives to be againſt Law, 
and againſt his Conſcience, may humbly apply him- 


{elf to the King, and tell him the Reaſon why he 


does not that Thing he is commanded to do, why 
he cannot concur with his daa in ſuch a Com- 
mand. | N 

My Lord, that which Mr. Attorney did inſiſt upon 
in the beginning of this Day (and he pretended to 


cite ſome Caſes for it) was, That in this Caſe my 


Lords the Biſhops were not ſued as Biſhops, nor 

roſecuted tor Religion : Truly, my Lord, I do not 
Toner what they are ſued for elſe ; the Information 
is againſt them as Biſhops, it is for an Act they did 


as Biſhops, and no otherwiſe ; and for an Act they 
did and do conceive they lawfully might do with 


relation to their Eccleſiaſtical Polity, and the Go- 


1 


verument of their People as Biſhops. ' 
The next thing that Mr. Artorney offer'd was, 


That it was not for a Non- feaſance, but for a Fea- 


{ance. ' *Tis true, my Lord, it is for a Feaſance in 
making of the Petition, but it was to excvſe a Non- 
teaſance, the not reading according to the Order ; 
and this fare was lawful for all the Biſhops as Sub- 
jects to do, and I ſhall ſhew it was certainly the Du- 
ty of my Lords the Biſhops, or any Peer of the 
Realm, to do the fame in a like Caſe. It was like- 
wiſe ſaid, They were proſecuted here for affronting 
the Gover nment, and intermeddling with matters 
of State; but 1 beg your Lordſhip and the Jury to 
conſider, whether there is one tittle of this men- 
tion'd in the Petition, or any Evidence given of it: 
T he keiten does: not meddle with any ching of any 
35 5 f | ** 
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matter of State, but refers to an Eccleſiaſtical mat- 
ter, to be executed by the Clergy, and to a matter 
that has relation to Eccleſiaſtical Cauſes; ſo that 
they were not Buſybodies, or ſuch as meddled in 
matters that did not relate to them, but that which 
was properly withiu their Sphere and Juriſdiction. 
But after all, there is no Evidence, nor any ſort 


of Evidence that is given by Mr. Attorney, that will 


maintain the leaſt tittle bf this Charge ; and how 
he comes to leave it upon this ſort of Evidence I 
cannot tell; all that it amounts to is, That my Lords 
the Biſhops being griev'd in this manner, made this 
Petition to the King in the moſt private and reſpect- 
ful manner; and for him to load it with ſuch horrid 


black Epithets, That it was done /ibelloufly, mali- 


ciouſly, and ſcandalouſly, and to oppoſe the King and 
Government, is very hard: Tis a Caſe of a very ex- 


traordinary nature, and | helieve my Lords the Bi- 


ſhops cannot but conceive a great deal of Trouble, 
that they ſhould lie under fo heavy a Charge, and 


that Mr. Attorney ſhovid draw ſo ſevere an Informa- 


tion againſt them, when he has ſo little Proof to 
make it out. | 
My Lord, by what we have to ſay to it, we hope, 


we ſhallgive your Lordſhipand the Jury ſatisfa&ion, 
that we have done but our Duties, ſuppoling here 


has been a ſufficient Evidence of the Fact given, 
which we leave to your Lordſhip and the Jury. 
My Lord, we ſay in ſhort, That this Petition is 
no more than what any man, if he be commander 
co do any thing, might humbly do, and not be guil- | 
ty of any Crime: And, my Lord, as to the Mattes 
of our Defence, it will conſiſt of theſe Heads: 
Firft, We ſhall conſider the Matter of this Peti- 
tion. 
Secondly, The Manner of the delivering it, accor- 
ding as they have given Evidence here; and, | 
ES S 2 idly 
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Thirdly, The Perſons that have deliver'd this Peti- 
tion. And we hope to make it appear beyond all 
ueſtion, That the Matter contain'd in this Petition 
is neither falſe nor contrary to Law, but agreeable 
to all the Laws of the Land in all Times. We ſhall 
likewiſe ſhew you (tho' that appear ſufficiently to 
you already) That the manner of delivering it was 
ſo far from being ſeditious, that it was in the moſt 


ſecret and private manner, and with the greateſt 


Humility and Duty imaginable. And then as to the 
Perſons we ſhall ſhew you, that they are not ſuch as 
Mr. Attorney ſays, who meddle with matters of 
State that are out of their ſphere, but they are Per- 
ſons concern'd, and concern'd in Intereſt in the 
Caſe, to make this humble Application to the Xing. 
And when we nave prov < all this matter, you will 
ſee how ſtrangely we are blacken'd with Titles and 
Epithets which we no ways deſerve, and of which, 
God be thanked, there is no Proof. - 

For, my Lord, for the Matter of the Petition we 
ſhall conſider two things: The firſt is, the Prayer, 
which is this; They humbly beg and deſire of rhe 
ce King, on behalf of themſelves and the reſt of the 
<« Clergy, that he would not inſiſt upon the Reading 
« and Publiſhing of this Declaration. | 

Surely, my Lord, there is nothing of Falſity in 
this, nor any thing that is contrary to Law, or un- 

lawful for any man that 1s preſled to any thing,eſpe- 
cially, by an Order of Council; and this nothing 
but a Petition againſt an Order of Council; and if 
there be an Order that commands my Lords the 
Biſhops to do a thing that ſeems grievous to them, 
ſurely they may beg of the King that he would not 
inſiſt npon it. | 


And for this Matter, they were ſo well ſatisfied 


about it, and ſo far from thinking tha: it was any 


part ofa Libel, that they left it out of the Informa- 
OL tion, 
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tion, and ſo have made a deform'd and ahſurd Story 
of it, without Head or Tail, a Petition directed to 
nobody, and for nothing, it being without both 
Title and Prayer : So that this is plain, it was lawful 
to petition. 

Then, my Lord, the next thing is, the Reaſons 
which my Lords the Biſhops come to acquaint the 
King with, why, in Honour and Conſcience, they 
cannot comply with, and give Obedience to this 
Order; and the Reaſons, my Lord, are two. 

The firſt Reaſon that is aſſign'd, is, the ſeveral 
Declarations that have been in Parliament, (ſeveral 
of which are mention'd) That ſuch a Power to di- 
ſpenſe with the Law is againſt Law; and, that it 
could not be done but by an Act of Parliament, for 
that is the meaning of the Word Illegal, that has no 


other ſignification but »-lawful, the ſame in point of 


ſignification with the Word Hlicitè, which they have 
uſed in their Information, a thing that cannot be 
done by Law ; and this they are pleas'd to tell the 
King, not as declaring their own Judgments, but 
what has been declar'd in Parliament; tho? if they 
had done the former, they being Peers of the Realm 
and Biſhops of the Church, are bound to underſtand 
the Laws, eſpecially when (as I ſhall come to ſhovr 
you) they are made Guardians of theſe Laws; and 
if any thing goamiſs, and contrary to theſe Laws, 


they ought to inform the King of it. 


My Lord, the next thing is, Becauſe *tis a Thing 
of ſo great moment, and the Conſequences that will 
ariſe from their publiſhing of this Declaration, and 
that too, my Lord, (for the jatter I ſhall begin firſt 
with) there can be no Queſtion about, or any Pre- 
tence that this is libellous or falſe ; for certainly it 
js a Caſe of the greateſt Conſequence to the whole 


Nation that ever was, there fore it cannot be falſe or 


libellous to ſay ſo. | 
5 My 


| 
| 
| 
| 
| 


266 The Tryal of the Seven Biſhops. 


My Lord, I would not mention this, for I am 
Joth to touch upon things of this nature, had not 
the Information itſelf made it the very Giſt of the 
Charge; for the Information (if there be any thing 
in it) ſays, That it was to diminiſh the King's Pre- 
rogative and Regal Power in publiſhing that Decla- 
ration. 

Now, my Lord, what the Conſequence of this 
would be, and what my Lords the Biſhops meant by 
ſaying it was a Cauſe of great moment, will appear by 
conſidering that which 1s the main Clauſe in the 
Declaration, at which my Lords the Biſhops ſcrupled, 
which is the main Stumbling-block to my Lords, 
and has been to many honeſt Men beſides, and that 


is this: 


We do likewiſe declare, It is our Royal Will and Plea- 
ſore, that from henceforth the Execution of all and all 


manner of Penal Laws in Matters Eccleſiaſtical, for not 


coming to Church, or not receiving the Sacrament, or 
for any other Nonconformity to the Religion eftabliſhed, 
or for or by reaſon of the Exerciſe of Religion in any 
manner whatſoever, be immediately ſuſpended ; and the 
further Execution of the ſaid Penal Laws, and every of 


— 


them, is hereby ſuſpended. 


Now, my Lord, this Clauſe 
either is of ſome legal Effect 


and Signification, or it is not. 


If Mr. Attorney or the King's 
Council do ſay it is of no 
Effect in Law, then there's 
no harm done; then this Pe- 
tition does no ways impeach 
the King's Prerogative, in 
ſaying, it has been declar'd 


in Parliament according as 
1 


[ Here the Lord chief. ꝓuſtice 

ſpeaking afide, ſaid,] 

Z. Ch. Fuſt, I muſt not ſuffer 
this, they intend to diſpure the 
King's Power of ſuſpending 
Laws, | 

Mr. J. Powel, My Lord, they 
muſt ne-effarily fall upon that 
Point; for if the King hath no 
ſueh Power, (as clearly he hath 
not in my Judgment) the natu- 
ral Conſequence will be, that 
this Petition is no diminution 
of the King's Regal Power, and 
ſo nor ſedirions or libellous. 

L. Ch. Fuſt. Brother, I know 
you are tull of that — 5 

ut 
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the King's Councel do agree 
the Law to be. | 

But, my Lord, if it have 
any Effect in Law, and theſe 
Laws are ſuſpended by ver- 
tue of this Clauſe in the De- 
claration , then certainly, 
my Lord, it is of the moſt 
diſmal eee ge that can 


but however my Lords the Bi- 


_ ſhops ſhall have no occaſion to 


ſay, that I deny to hear their 
Councei, Brother, you ſhalf 
have your Will for once, I will 
hear chem, let them talk till 
they are weary. f 

Mr. Juſt. Powel, I defire no 
greater Liberty to be granted 


chem than what in Juſtice the 


Court ought to grant, that is, 
to hear them in defence of their 
Clients. e N 


1 
w 


be thought of, and it beho- .. | 
ved my Lords, who are the Fathers of the Church, 
humbly to repreſent it to the King. | 
For, my Lord, by this Declaration, and particu- 
larly by that Clauſe in it, not only the Laws of our 
Reformation, but all the Laws for the preſervation 
of the Chriſtian Religion in general are ſuſpended, 


and become of no force: If there be ſuch an Effect 


in Law wrought by this Declaration as is pretend- 
cd, (that is) that the Obligation of Obedience to - 
them ceaſeth, the Reaſon of it 1s plain, the Words 


cannot admit of ſuch a Quibble as to pretend that 


the Execution of the Law is not the Suſpending of 
the Law, and that the Suſpending the Execution of 
the Law, is not a Suſpending of the Law; for we all 
know the Execution of every Law in its primary 
intent, is Obedience to it, that of the Penalty comes 
in by way of Puniſhment and Recompence for their 
Di ſobedience. | 

Now, my Lord, if this Declaration does diſcharge 
the King's Subjects from their Obedience to, and 
the Obligation from, thoſe Laws, then pray, my 
Lord, where are we ? Then all the Laws of the Re- 
formation are ſuſpended, and the Laws of Chriſtia- 
nity itſelf, by thoſe latter words, [or for, or by rea- 


' ſon of Religion in any manner whatſoever] ſo that it is 


not confined to the Chriſtian Religion, but all other 
Religions are permitted under this Clauſe : __ 
| | thus 
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thus all our Laws for keeping the Sabbath, and 
which diſtinguiſh us from Heathens, will be ſuſpen- 
ded too. =: 


My Lord, this is ſuch an Inconvenience as(I think) 


I need name no more; and it is a very natural Con- 
ſequence from that Clauſe of the Declaration, it diſ- 
charges at once ali Miniſters and Clergymen from 
performing their Duty in reading the Service of the 


Church, and diſcharges their Hearers from attend- 


Ing upon that Service. 4 | 
When a Law 1s ſuſpended, the Obligation there- 


of is taken away; and thoſe that before thought 


themſelves bound to obey, now conclude they are 
not ſo obliged: And what a Miſchief that will be to 


the Church, which is under the care of my Lords 


the Biſhops, your Lordſhip will eaſily apprehend. 
Theſe things, my Lord, I only mention to ſhew 

the .great and evil Conſequences that apparently 

follow upon ſuch a Declaration, which made my 


Lords the Biſhops decline obeying the Order, and 


put them under a neceſſity of applying thus to the 


King, to acquaint him with the Reaſons why they 
could not comply with his Commands, to read this: 
Declaration to the People, becauſe the Conſequen- 
ces thereof were ſo great, it tending naturally to 
lead the People into ſo great an Error, as to believe 
thoſe Laws were not in force, when in Truth and. 
Reality they are ſtill in force, and continue to 


oblige them. "Ih | 
And that being the ſecond Reaſon in this Peti- 
tion, I come next to conſider it, to wit, That the 
Parliament had oftendeclar'd this pretended Power 
to be illegal; aud for that we ſhall read the ſeve- 
ral Records in Parliament mention'd in their Peti- 
tion, and produce ſeveral ancient Records of for- 
mer Parliaments that prove this Point, and particu- 


larly in the Time of Richard the Second, concern- 


ing 
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ing the Statute of Proviſors, where there were par- 
ticular Diſpenſations for that Statute ; the King 


was enabled to do it by Act of Parliament, and could 


not do it without. | 

L. Ch. Fuſt. Pray, Sir Robert Sawyer, go to your 
Proofs, and reſerve your Arguments till afterwards. 

Sir Rob. Sawyer. My Lord, I do but ſhortly men- 
tion theſe things; ſo that, my Lord, as to the Mat- 
ter of this Petition, we ſhall ſhew you, that it is true 
and agreeable to the Laws of the Land. 

Then, my Lord, as to the Manner of delivering it, 
I need ſay no more, but that it is plain from their 
Evidence, that it was in the moſt private and hum- 
ble manner. And, as my Lord Preſident ſaid, Leave 
was askt of the King for them to be admitted to pre- 
ſent it; Leave was given, and accordingly they did it. 

We come then, my Lord, to the third thing, the 
Perſons, theſe noble Lords; and we ſhall ſhew, they 
are not Buſybodies, but in this matter have done 
their Duty, and meddled with their own Affairs : 
That, my Lord, will appear, 

Firſt, by the general Care that is repos'd in them 
by the Law of the Land. They are frequently in our 
Books call'd The King's Spiritual Judges; they are 


entruſted with the Care of Souls, and the Superin- 
tendency over all the Clergy is their principal Care. 


But, beſides this, my Lord, there is another ſpe- 


| cial Care put upon them, by the expreſs Words of 
an Act of Parliament; for, over and above the ge- 
neral Care of the Church, by vertue of their Offices 
as Biſhops, the Act of 1 Eliz. cap. 2. makes them 
| Special Guardians of the Law of Uniformity, and of 
that other Law in his late Majeſty's Reign, where 
all the Clauſes of that Statute of 1 Elix. are revived, 
and made applicable to the preſent State of the 
Church of England. Now in that Statute of 1 Elix. 
there is this Clauſe, 


— And 
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And fox the due Execution hereof, the 
Queen's Yoſt Excellent Yajeſty, the Lo2vg 
Spiritual and Tempozal, and all the Com- 
mons in this pꝛeſent Parliament afſembled, 
do, in God's Name, earneſfly require and 
Charge all the Archbiſhops, and Biſhops, and 
other D2vinaries, that they do endeavour 
themſelves, to the utmoſt of their RKtowled- 
ges, that the due and true Execution hereof 
may be had thzoughout their Dfocefſes and 
Charges, as they will anſwer befoze God, 
fo? ſuch Evils aud Plagues, wherewith Al 
mighty God may juftly puniſh His People, fo: 
neglecting this god and wholeſome Law. 


This is the Charge that lies upon the Biſhops, to 


take Care of the Execution of that Law ; and I ſhall 


pray by and by, that it may be read to the jury. 


Mr. Sol. Gen. That is very well, indeed! To | 


what purpoſe ?. 


Sir Rob. Sawyer: So that, my Lord, by this Law 
it is plain, that my Lords the Biſhops, upon pain of 
bringing upon themſelves the Imprecation of this 
AQ of Parliament, are oblig'd to ſee it executed; 
and then, my Lord, when any thing comes under Þ 
their Knowledge, eſpecially if they are to be Actors 
in it, that has ſueh a tendency to deſtroy the very 
Foundations of the Church, as the Suſpenſion of all] 
the Laws that relate to the Church muſt do, it con- 
cerns them that have no other Remedy to addreſs 


the King, by Petition, abour it. 


For that, Mr. Attorney, my Lord has agreed, i 
That if a proper Remedy be purſued in a proper | 
Sourt, for a Grievance complained of; though * 

147 
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may be many Words that elſe would be ſcandalous, 

? | yet, being in a regular Courſe, they are no Scandal. 
3 | Andfoitis ſaid in Lale's Caſe, in my Lord Hobbart. 

| My Lord, we muſt appeal to the King, or we can 

appeal to no-body, to be relieved againſt an Order 


5 of Council, with which we are aggrieved; and it is 
d | our Duty ſo to do, according to the Care that the 
law hath placed in us. 

1 Beſides, my Lord, the Biſhops were commanded 
J. by this Order, to do an Act relating to their Eccle- 
f | fiaſtical Function, to diſtribute it to be read by their 


d Clergy: And how could they in Conſcience do it, 
when they thought part of the Declaration was not 
D | according to Law ? 
= Pray, my Lord, What has been the Reaſon of his 
2 F Majeſty's conſulting of his Judges? And if his Ma- 
jeſty, or any the great Officers, by his Command, 
are about to do any thing that 1s contrary to Law, 
to | was it ever yet an Offence to tell the King ſo? Ial- 
all ways look'd upon it as the Duty of an Officer or 
- Magiſtrate, to tell the King what is Law, and what 
To is not Law. | | | 
5 In Cavendiſh's Caſe, in the Queen's time, there was 
an Office granted of the Retorn of the Writs of 
of | Superſedeas. in the Court of Common-Pleas; and he _ 
his | comes to the Court, and deſires to be put into the | 
d; Poſſeſſion of the Office: The Court told him, They . 
ler could do nothing in it, but he muſt bring his Aſſize. k 
Ors | He applies to the Queen, and ſhe ſends; under the Hl 
ry | Privy Seal, a Command to ſequeſter the Profits, and 
all | to take Security to anſwer the Profits, as the Judg- 
on- | ment of the Law ſhould go: But the Judges there 
eſs | return an Anſwer, That it was againſt Law, and 
they could not doit. Then there comes a ſecond 
ed, | Letter, reciting the former, and commanding their 
per] Obedience: The Judges returned for Anſwer, They 
ere | | „ were 
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were upon their Oaths, and were ſworn to keep 


the Laws, and would not do it. 
My Lord, The like was done in the time of my 


Lord Hobhart : We have it reported in Anderſon, in 


a Caſe where a Prohibition had gone: There came 
a Meſſage from Court, that a Conſultation ſhould be 
granted ; and that was a Matter wherein there 
were various Opinions, whether it was Ex Neceſſi- 
zate, Or Diſcretionary, but there they return'd, That 
it was againſt Law for any ſuch Meſſage to be ſent. 
Now here, my Lord, is a Caſe full as ſtrong: My 
Lords the Biſhops were commanded to do an Act, 
which they conceived to be againſt Law, and they 
decline it, and tell the King the Reaſon; and they 
have done it in the moſt humble manner that could 
be, by way of Petition. If they had done ( as the 
Civil Law terms it) Reſcribere generally, that had 


been lawful ; but here they have done it in a more | 


reſpectful manner, by an humble Petition. If they 
had ſaid the Law was otherwiſe, that ſure had been 
no Fault; but they do not ſo much as that, but they 
only ſay, it was ſo declared in Parliament; and they 
declare it with all Humility and Dutifulneſs. So 
that, my Lord, if we conſider the Perſons of the 
Defendants, they have not acted as Buſybodies; 
and therefore, as this Caſe is, when we have given 

our Evidence, here will be an Anſwer to all the Im- 


plications of Law that are contained in this Infor- 


mation: For they would have this Petition work by 
Implication of Law, to make a Libel of it; but, by 
what I have ſaid, it will appear, there was nothing 


of Sedition, nothing of Malice, nothing of Scandal 


in it, nothing of the Salt, and Vinegar, and Pepper, 
that they have put into the Caſe. We ſhall prove 
the Matters that I have opened for our Defence, and 
then, I dare ſay, your Lordſhip and the Jury will be 
of Opinion, we have done nothing but our Duty. 


BY TOE RE oY SO ny 


Mr. 


＋ AS. . 3. — 


4 


The Tryal of the Seven Bi/hops. 17 

Mr. Finch. May it pleaſe your Lord ſhip, and you 
Gentlemen of the Jury, This Information ts forth 

(as you may obſerve upon opening it) that the Kin 
having, by his Royal Prerogative, ſet forth his De- 
clarations that have been read, and made an Order 
of Council for the Reading the ſaid Declarations in 
the Churches, and that the Archbiſhop and Biſhops 
ſhould ſeverally fend them into their Dioceſſes, to 
be read,; my Lords the Biſhops, that are the Deten- 
dants, did conſult and conſpire together to diminiſh 
the Kingly Authority, and Royal Prerogative of the 
King, and his Power and Government in his Regal 
Prerogative, in ſetting forth his Declaration; and 
that, in proſecution of that Conſpiracy, they did 


cContrive (as it was laid in the Information) a mali- 


cious, ſeditious, ſcandalous, falſe, and feign'd Libel, 
under pretence of a Petition, and {5 fer forth the 
Petition ; and, that they publiſh'd the Petition in 
the Preſence of the King. 

To this Charge in the Information, Me. Guilty 
being pleaded, the Evidence that hath been given 


for the King, I know, hath been ob{-rved by the 


Court and the Jury, and i know will be taben into 


- Conſideration, how far it does come up t5 the Proof 
of the Delivery of this Petition by my Lords the 
* Biſhops; for all that was ſaid till my Lord Preſiclent 
was pleas'd to come was no Evidence of any De- 
F livery at all; and my Lord Preſident's Evidence ts, 
That they were going to deliver a Petition; but 
' whether they did deliver it, or did it not, or what 
they did deliver, he does not know. This is all the 
Evidence that has been given for the King. 


But ſuppoſing now, my Lord, that there were 


room to preſume that they had deliver'd this Peti- 
tion ſet forth in the Information, let us conſider 
what the Queſtion is between the King and my 
Lords the Biſhops: The Qneſtton is, Whether they 


ales 
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are Guilty of contriving to diminiſh the King's Re- 
gal Authority and Royal Prerogative, 1n his Power 
and Government, in ſetting forth this Declaration? 
Whether they are Guilty of the making and preſent- 
ing a malicious, ſeditious, and ſcandalous Libel; and 
whether they have publiſh'd it, as it is ſaid in the In- 

formation, in the King's Preſence ? Sk 

So that the Queſtion is not now reduced to this, 
Whether this Paper, that is ſet forth in the Infor- 
mation, was deliver'd to the King by my Lords the 
Biſhops ; but whether they have made a malicious, 
ſeditious, and ſcandalous Libel, with an Intent to 
diminiſh the King's Royal Prerogative, and Kingly 
Authority ? And then, if you, Gentlemen, ſhould 
think that there is Evidence. given ſufficient to 
prove that my Lords the Eiſnops have deliver'd to 
the King that Paper which is ſet forth in the Infor- 
mation ; yet, unleſs they have deliver'd a falſe, ma- 
licious, ſedirious, and ſcandalous Libel ; unleſs they 
have publiſh'd it to ſtir up Sedition in the King- 
dom; and unleſs they have contriv'd this by Con- 
ſpiracy, to diminifh the King's Royal Prerogative 
and Authority, and that Power that is ſaid to be in 
the King, my Lords the Biſhops are not Guilty of 
this Accuſation. 

There are in this Declaration ſeveral Clauſes, 
which, upon reading of the Information, (I am ſure) 
cannot but have been obſerv'd by you, Gentlemen 
of the Jury; and one ſpecial Clauſe hath been by the 
Councel already open'd to you, and I ſhall not en- 
large upon it. 7 

My Lord, This Petition that is thus deliver'd to | 
the King, if it be a Libel, a ſcandalous and ſeditious | 
| Libel (as the Information calls it) it muſt be ſo | 
either for the Matter of the Petition, or for the | 


Perſons that deliver'd the Petition, or for the man- 


ner of their preſenting and delivering it: But w— f 
ther 
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ther for the Matter, nor for the Perſons. nor for the 
manner of preſenting it, 1s there any Eudeavour to 
diminiſh the King's Royal Prerogative, nor to ſtir 
up Sedition, nor Reflection upon the King's true 
Royal and Kingly Authority. 

The Petition does humbly ſet forth to his Maic ty, 
that there having been ſuch a Declaration, and ſuch 
an Order of Council, they did humbly repreſent to 
his Majeſty, that they were not averſe to any thing 
commanded them in that Order, in reſpect to the 
juſt and due Obedience that they owed to the King, 
nor in reſpect of their want ofa due tenderneſs to 
thoſe Perſons to whom the King had heen pleas'd 
to ſhew his tenderneſs; but the Declaration being 


founded upon a Power of Diſpenſing, which had 


been declar'd illegal in Parliament ſeveral times, 
and particularly in the Years 1662, 72, and 85, they 
did humbly beſeech his Majeſty (they not heing able 
to comply with his Command in that matter) that 
he would not inſiſt upon it. 8 

Now, my Lord, Where is the Contrivance to di- 
miniſh the King's Regal Authority, and Royal Pre- 


rogative? 


T bis is a Declaration founded upon a Power of 
Diſpenſing, which undertakes to ſuſpend al Laws 
Eccleſiaſtical whatſoever, for not coming to Church, 
or not receiving the Sacrament, or any other Non- 
conformity to the Religion eſtabliſh*d, or for, or by 
reaſon of the Exerciſe of Religion in any manner 
whatſoever ; ordering, that the Execution of all 
thoſe Laws be immediately ſuſpended, aud they are 
thereby declar'd to be ſuſpended ; as if the King 
had a Power to ſuſpend at once all the Laws relating 
to the eſtabliſh'd Religion, and all the Laws that 
were made for the Security of our Reformation. 


(as 
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(as it is ſaid) in the Information, by vertue of his 
Royal Prerogative, and Power ſo to do. 

Now, my Lord, I have always taken it, with Sub- 
miſſion, that a Power to abrogate Laws is as much 


is equal to a Power of abrogating them ; for they 
are no longer in Being, as Laws, while they are ſo 
laid aſleep, or ſuſpended: And to abrogate all at 
once, or to do it time after time, is the ſame thing; 
and both are equally parts of the Legiſlature. 

My Lord, in all the Education that I have had, 
in all the ſmall Knowledge of the Laws that I could 
attain to, I could never yet hear of, or learn, that 
the Conſtitution of this Government in England was 
_ otherwiſe than thus, That the whole Legiſlative 
Power is in the King, Lords and Commons ; the 
King, and his two Houſes of Parliament. But then, 
if this Declaration bz founded upon a part of the 
Legiſlature, which muſt be by all Men acknowledg- 
ed not to reſide in the King alone, but in the King, 
Lords and Commons, it cannot be a legal and true 
Power or Prerogative. | | 

This, my Lord, has been attempted, but in the laſt 


in that firſt Attempt it was ſo far from being ac- 


ment, and declar'd againſt : So it was in the Years 
1662 and 1672. 

In the Year —62, where there was but the leaſt 
Umbrage given of ſuch a Diſpenſing Power, altho? 
the King had declar'd, in his Speech to the Parlia- 
ment, that he wiſhed he had ſuch a Power, which 
his Declaration before ſeemed to aſſume ; the Par- 
lia ment was ſo jealous of this, that they immediately 
made Application to his Majeſty, by an Addreſs 
againſt the Declaration; and they give Reaſons 

againſt 


a part of the Legiſlature as a Power to make Laws: 
A Power to lay Laws aſleep, and to ſuſpend Laws, 


King's time; it never was pretended till then; and 


knowledged, that it was taken Notice of in Parlia- 
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againſt it in their Addreſs: One, in particular, 
was, That the King could not diſpenſe with thoſe Laws 
»ihaw an Att of Parliament. 

There was another Attempt in 1672, and then 
after his Majeſty had, in his Speech, mentioned his 
Declaration to them, the Parliament there again, 
(particularly the Houſe of Commons) did humbly 
addreſs to his Majeſty; ſetting forth, that this could 
not be done by Law, without an Act of Parliament: 
And your Lordſhip, by and by, upon reading the 
Record, will be ſatisfied what was the Event of all 


this. His Majeſty himſelf was fo far pleas'd to con- 


cur with them in that Opinion, that he cancell'd his 
Declaration, tore off the Seal, and cauſed it to be 
made known to the Houſe of Lords, by the Lord 
Chaucellor, who, by his Majeſty's Command. ſatis- 
fied the Houſe of it, that his Majeſty had broken 
the Seal, and cancell'd the Declaration, with this 
further Declaration, which is enter'd 1nto the Re- 
cords of the Houſe, That it ſhould never be drawn into 
Example or Conſequence. 

My Lord, the Matter ſtanding thus, in reſpect to 
the King's Prerogative, and the Declarations that 
had been made in Parliament, conſider next, I be- 
ſeech yon, how far my Lords the Biſhops were con- 
ccrned in this Queſtion, humbly to make their Ap- 
plication to the King. 

My Lords the Biſhops lying under a Command to 
publiſh this Declaration, 1t was their Duty, as Peers 
of the Realm, and Biſhops of the Church of England, 
humbly to apply themſelves to his Mazeſty, to make 
known their Reaſons, why they coald not obey that 
Command; and they do it with all Submiſſion, and 
all Humility, repreſenting to his Majeſty what had 
been declar'd in Parliament; and it having been ſo 
declared, they could not comply with his Order, 
as apprehending that this Declaration was founded 

5 upon 
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upon that which the Parliament declar'd to be ille- 
gal; and ſo his Majeſty's Command to publiſh this 
Declaration, would not warrant them ſo to do. 
This they did as Peers; and this they had a Right 
to do as Biſhops ; humbly to adviſe the King. 
For ſuppoſe, my Lord, (which is not to be ſup- 
poſed in every Caſe, nor do I ſuppoſe it in this, but 
ſuppoſe that there might be a King of England that 
ſhould be mis-led;) (I do not ſuppoſe that to be the 
Caſe now, I ſay, but I know it hath been the Caſe 
formerly) that the King ſhould be environ'd with 
Counſellors that had given him evil Advice, it has 
been objected as a Crime againſt ſuch evil Counſel- 
Jors, that they would not permit and ſuffer the 
Great Men of the Kingdom to offer the King their 
Advice. How often do we ſay in Veſtminſter-Hall, 
That the King is deceiv'd in his Grant ? There is 
ſcarce a Day in the Term but it is ſaid in one Court 
or other; but it was never yet thought an Offence 
to ſay ſa: And what more is there in this Caſe ? 
My Lord, if the King was miſinform'd, or under 
a Miſappreheuſion of the Law, my Lords, as they 
are Peers, and as they are Biſhops, are concern'd'in 
it; and if they humbly apply themſelves to the 
King, and offer him their Advice, where is the 
Crime ? . 
My Lord, theſe noble Lords, the Defendants, had 
more than an ordinary Call to this; for, beſides the 
Duty of their Office and the Care of the Church, 
that was incumbent on them as Biſhops, they were 
here to become Actors; for they were, by that Or- 
der of Council, commanded themſelves to publiſh 
it, and to diſtribute it to the ſeveral Miniſters in 
their ſeveral Dioceſſes, with their Commands to 
read it : Therefore they had more than ordinary 
Reaſon to concern themſelves in the matter. 


Next 
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Next we are to conſider, my Lord, in what man- 
ner this was done : They make their Application to 
the King by an humble Petition, with all the Decen- 
cy and Reſpe& that could be ſhewn, asking Leave 
firſt to approach his Perſon; and having Leave, 


they offer d my Lord Preſident the Matter of their 


Petition, that nothing might ſeem hard or diſre- 


ſpectful, or as if they intended any thing that was 


unfit to be avow'd. Whea they had taken all this 
Care in their Approach, begging Leave for it, they 
come ſecretly to the King in private, when he was 
all-alone, and there they humbly preſent this Peti- 
tion to his Majeſty. Now, how this can be call'd 
the Publication of a malicious and ſeditious Libel, 
when it was but the preſenting of a Petition to the 
King alone; and how it can be ſaid to be with an 
intent to ſtir up Sedition in the People againſt his 
Majeſty, and to alienate the Hearts of his People 
from him, when it was in this private manner deli- 
ver'd to him himſelf only, truly I cannot appre- 


hend. 


My Lord, I hope nothing of this can be thought 


an Offence: If the Jury ſhould think that there has 
been Evidence ſufficient given, to prove that my 


Lords the Biſhops did deliver this Paper to the 


King, yet that is not enough to make them guilty 


of this Information, unleſs this Paper be likewiſe 
found to be in diminution of the King's Royal Pre- 


rogative and Regal Authority, in diſpenſing with 


and ſuſpending of all Laws without A& of Parlia- 
ment: Unleſs it be found to be a Libel againſt the 
King, to tell him, That in Partiament it was ſo and 
ſo declar'd : And unleſs the preſenting this by way 
of Petition (which is the Right of all People that 
apprehend themſelves aggriev'd, to approach his 
Majeſty by Petition) be a libelling of the King: 
And unleſs this humble Petition, in this manner 

ws” pre- 
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preſented to the King in private, may be ſaid to be 
a malicious and ſeditious Libel, with an Intent to 
ſtir up the People to Sedition : Unleſs all this can 
be found, there's no Man living can ever find my 
Lords the Biſhops guilty upon this Information. 
Therefore, my Lord, we will go on and make out 
this Matter that we have open'd to your Lordſhip, 
if Mr. Attorney and Mr. Sollicitor think fit to argue 
the Points that we have opened. 

Mr. Pollixfen. Pray, my Lord, ſpare me a Word 
on the ſame Side. For the firſt Point, Tis a Point 
of Law, whether the Matter contain'd in this Peti- 
tion be a Libel : The King's Council pretend it is ſo, 
becauſe it ſays the Declaration is founded upon a 
Power the Parliament has declar'd to be illegal : 
But we ſay, that whatſoever the King 1s pleas'd to 
ſay in any Declaration of his, it is not the King's 


ſayiug of it that makes it to be a Law. Now we 


ſay, This Declaration under the Great Seal is not 


agree 1ible to the Laws of the Land; and that for 


this Reaſon, Becauſe it does, at one blow, ſet aſide 
all the Law we have in England. | 

My Lord, if this be deny'd, we muſt a little de- 
bate this matter, for they are almoſt all Penal Laws ; 
not ouly thoſe before the Reformation, but ſince ; 


upon which the whole Government, both in Church 


and State, does in a great meaſure depend. 
Eſpecially, my Lord, in Matters of Religioa they 
are all Penal Laws ; for, by the Act of Uniformity, 
which my Lords the Biihops are ſworn to obſerve, 
and adjur'd by an expreſs Clauſe in the Act, no Man 
is to preach unleſs he be Epiſcopally ordain'd; no 
Man is to preach without a Licenſe. If all this be 
ſet aſide, I confeſs, then it will go very far into the 
whole Eccleſiaſtical Government. If this he d, 
we are ready to argue that too. 
L. Ch. Juſt. They are to do ſo ſtill. 1 
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Mr. Pollixfen. My Lord, I am ſure the Conſe- 
quence is otherwiſe, if this Declaration ſignifie any 
thing. And it it be the Will of the King, my Lord, 
the Will of the King is what the Law is : If ſo be 
the King's Will be not conſonant to the Law, it is 


not obliging. 


My Lord, the Caſes that we have had of Diſpen- 


ations are all ſo many ſtrong Authorities againſt 
2 general or particular Abrogation. My Lord, that 


is a Matter of Law, which if it fall out to he any 
way doubtful, it will be fit to have it debated and 


ſetled. | 


If they will ſay, that the Penal Laws in matters 
Eccleſiaſtical can be abrogated, or null'd, or made 
void pro tempore, or for life, without the meeting of 
the King and People in Parliament, I muſt confeſs 
they ſay a great thing, as 'tis a Point of great con- 
cern; but, I think, that will not be ſaid: And all 
that has been ever ſaid in any Caſe touching Diſpen- 
ſations, proves quite the contrary, and aſſerts what 
I affirm: For, why ſhould any Man go about to ar- 
eve, That the King may diſpenſe with this or that 
particular Lam, if at once he can diſpenſe with all 
the Law by an undoubted Prerogative? This is a 
Point of Law which we inſiſt upon, and are ready 
to argue with them; but we will go on with the 


Teſt of thoſe things that we have offer'd : And firſt, 


we will read the Act of Uniformity made 1 Eliz. 
that Clauſe of it where they are ſo ſtrictly chargd 
to ſee to the Execution of that Law. 

This Act, my Lord, by the Act of Uniformity 
made in the beginning of the late King's Reign, is 


reviv'd, with all the Clauſes in it relating to this 


matter. If then this be a Duty incumbent on them, 
and their Oaths require it of them, and if they find 
that the Pleaſure of the King, 1n his Declaration, is 

| that 
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that which is not conſonant to this Lam, what can 
they do? ER Oh 

Can any thing be more humble, or done with a 
more Chriſtian Mind, than by way of Petition to 
inform the Xing in the matter? For I never thought 


it, nor hath it ever (ſure) been thought by any-body 


elſe, to be a Crime to petition the King. For the 


King may be miſtaken in the Law, ſo our Books ſay; 


and we every day, in Weſtminſter-hall, argue againſt 
the King's Grants, and ſay, He is deceiv'd in his 
Grants. *Tis the great Benefit and Liberty which 
the King gives to his Subjects, to argue the Legality 
or Megality of his Grants. 


My Lord, when all this is done, to make this to 


be a Libel by putting in the words Malicious, Sedi- 
tious, Scandalow, and with an Intent to raiſe Sedition, 
would be pretty hard. My Lord, we pray that 


Clauſe of the Statute may be read. 


Mr. Sol. Gen. What for ? | 
Mr. Pollixfen. Tis a general Law, and therefore 
the Court will take notice of it ; and we pray the 
Jury may hear it read. x 5 
Ar. Sol. Gen. I agree it to be as Mr. Pollixfen has 
opened; and I agree it to be as Sir Robert Sawyer has 
opened it. . | 
Mr. Serj. Pemb. My Lord, we ſhall put it upon 
a ſhort Point. My Lords the Biſhops are here ac- 


cuſed of a Crime of a very heinous nature as can be; 
they are here branded and ſtigmatiz'd by this Infor- 
mation as if they were ſeditious Libellers, when, 
my Lord, it will in truth fall out, that they have 
done no more than their Duty; their Duty to God, 
their Duty to the King, and their Duty to the 


Church. 


For, in this Caſe, that which we humbly offer to | 


your Lordſhip (and inſiſt upon it as very plain) is 
| this: | 
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this: That the Kings of England have no Power to 
ſuſpend or diſpenſe with the Laws and Statutes of 
the Kingdom that eſtabliſh our Religion; that's it 
which we ſtand upon for our Defence: And we ſay, 
That ſuch a Diſpenſing Power with Laws and Sta- 
tutes is a thing that ſtrikes at the very Foundation 
of all the Rights, Liberties, and Propertics of the 
King's Subjects whatſoever. If the King may ſu- 
ſpend the Laws of the Land which concern our Re- 
ligion, Iam ſure there is no other Law but he may 
ſuſpend : And if the King may ſuſpend all the Laws 
of the Kingdom, what a Condition are all the Sub- 


jects in for their Lives, Liberties, and Properties! 


All at Mercy. 

My Lord, the King's legal Prerogatives are as 
much for the Advantage of his Subjects as of him- 
ſelf, and no Man goes about to ſpeak againſt them 
but, under pretence of legal Prerogatives, to ex- 
tend the Power of the King, to ſupport a Preroga- 
tive that tends to the Deſtruction of all his Subjects, 
their Religion and Liberties, in that (I think ) they 
do the King no Service who go about to do it. 

But now we fay, with your Lordſhip's Favour, 
that theſe Laws are the great Bulwark of the Re- 
form'd Religion ; they are, in truth, that which fen- 
ceth the Religion and Church of England, and we 
have no other Human Fence beſides. They were 
made upon a Foreſight of the Miſchief that had and 
might come by falſe Religions in this Kingdom; 
and they were intended to defend the Nation againſt 
them, and to keep them out, particularly to keep 
out the Rowiſh Religion (which is the very worſt of 
all Religions) from prevailing among us; and that 
is the very Deſign of the Act for the Teſts, which is 
entitul'd, An AG to prevent Dangers that may happen 


from Popiſh Recuſants. 
My 
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My Lord, if this Declaration ſhould take effect, 
what would be the End of it? All Religions are let 
in, let them be what they will, Ranters, Quakers, 
and the like; nay, even the Roman Cathelick Religion 
(as they call it;) which was intended, by theſe Acts 
of Parliament, and by the Act of Uniformity, and 
ſeveral other Acts, 'to be kept out of this Nation, as 
a Religion no way tolerable, nor to be endur'd 
here. | — - 

If this Declaration take effect, that Religion will 
ſtand upon the ſame Terms with the Proreſtant Reli- 
gion. Suſpend thoſe Laws, aud that Romiſh Religion 
that was intended to be prohibited, and ſo much 
Care was taken, and ſo many Statutes made, to pro- 
hibit it, will come in; and all this Care, and all 
thoſe Statutes go for nothing : This one Declara- 
tion ſets them all out of doors, and then that Religion 
ſtands upon equal Terms with the Eftabliſh'd Re- 
J ion. 
| My Lord, we ſay this farther, That my Lords 

the Biſhops have the Care of the Church by their 
very Function and Offices, and are bound to take 


care to keep out all thoſe falſe Religions that are 


prohibited, and deſign'd to be kept out by the Law. 
My Lords the Biſhops finding this Declaration foun- 


ded upon a meer: pretended Power, that had been 


continually: oppos'd and rejected in Parliament, 
could not comply with the King's Command to 
read it. | 17 1 N 


My Lord, ſuch a Power to diſpenſe with or ſu- ; 


ſpend the Laws of a Nation cannot, with any ſha- 
dow of Reaſon, be. It is not long ſince,ghat ſuch a 
Power was ever pretended to by any but ſuch as 
bave the Legiſlative too ; for 'tis plain, that ſuch a 
Power muſt, at leaſt, be equal to the Power that 
made the Laws. To diſpenſe with a L-w, muſt ar- 


gue 
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gue a Power greater, or, at leaſt, as great as that 
which made the Law: 1 

My Lord, it has been often ſaid in our Books, 
That where the King's Subjects are concern'd in In- 
tereſt, the King cannot ſuſpend or diſpenſe with a 
particular Law : But, my Lord, how can the King's 


; Subjects be more concern'd in Intereſt than when 
their Religion lies at ſtake? It has been reſolv'd, 


upon the Statute of Symony, That where the Statute 
has diſabled the Party to take, there the King could 
not enable him againſt that Act of Parliament; 
and, Shall it be ſaid, that by his Diſpenſation he 


ſhall enable one to hold an Office who is diſabled by 


the Teſt-Act ? | | 

My Lord, we ſay, The Courſe of our Law allows 
no ſuch Diſpenſation as this Declaration pretends 
to: And he that 1s but meanly read in our Law muſt 
needs underſtand this, That the Kings of England 
cannot ſuſpend our Laws ; for that would be, to ſet 


aſide the Law of the Kingdom: And then we might 


be clearly without any Laws, if the King ſhould 

pleaſe to ſuſpend em. | 
*Tis true, we ſay the laſt King Charles was pre- 

vail'd upon, by Miſinfor mation, to make a Diſpenſa- 


| tion ſomewhat of the nature of this, tho” not ſo full 


an one, for that diſpens'd only with ſome few Cere- 
monies, and Things of that nature ; but the Houſe 
of Commons (this taking Air) in 1662, repreſent 
this to the King by a Petition. And what 1s it that 
they do repreſent? That he, by his Diſpenſation, 
has undertaken to do that which nothing but an 
Act of Parliament can do; that is, the diſpenſing 
with Penal Laws; which is only to be done by Act 
of Parliament. And thereupon 'twas thought fit, 
upon the King's account, to bring in an Act for it, 
in ſome Caſes. 

| My 


ä — — — — 
CIOS IEEE CI aro amen — — 


286 The Tryal of the Seven Biſhops. 

My Lord, the King did then, in his Speech to the 
Parliament (which we uſe as a great Argument a- 
gainſt this Diſpenſing Power) ſay this, That, conſi- 
dering the Circumſtances of the Nation, he could wiſh 
with all bis Heart that he had ſuch a Power, to diſpenſe 
with ſome Laws, in ſome Particulars. And thereupon 
there was a Bill, in order to an Act of Parliament, 
brought in, giving the King a Power to diſpenſe ; 
but, my Lord, with a great many Qualifications. 
W hich ſhews plainly that it was taken by the Par- 
liament, that He had no Power to diſpenſe with the 
Laws of himſelf. 

My Lord, afterwards, in 1672, the King was 
prevail'd upon again to grant another Diſpenſation, 


ſomewhat larger.— 
L. Ch. Fuſt. Brother Pemberton, I would not inter- 


rupt you, but we have heard of this over and over 


again already. 


Mr. Serj. Pemb. Then ſince your Lordſhip is ſa- 
tisfied of theſe things, (as I preſume you are, elſe 1 


ſhould have gone on) I have done, my Lord. 

Mr. Serj. Levinz. But, my Lord, we ſhall go a lit- 
tle higher than that, and ſhew, that it has been all- 
along taken as the ancient Law of England, That 
ſuch Diſpenſations onght to be by the King and the 
Parliament, and not by the King alone. 

Mr. Sol. Gen. My Lord, if you will admit every 
one of the Councel to Speech it, before they give 


their Evidence, when ſhall we come to an End of 


this Cauſe ? We ſhall be here till midnight. 

I. Ch. Juſt. They have no mind to have an end of 
the Cauſe, for they have kept it three hours longer 

than they need to have done. 

Mr. S. Pemb. My Lord, this Caſe does require a 
reat deal of Patience. | | 

L. Ch. Juſt. It does ſo, Brother, and the Court 


has had a great deal of Patience; but we muſt 
not 
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not ſit here only to hear Speeches. 

Mr. Att. Gen. Now, after all their Speeches of 
two Hours long, let them read any thing, if they 
have it. 

Sir R. Sawyer. We will begin with the Record of 
Richard the Second —— Call William Fiſher. 


[William Fiſher, Clerk to Mr. Ince, ſworn. J 


L. Ch. Juſt. What do you ask him? 
Sir R. Sawyer. Shew him that Copy of the Record. 


L The Record was then ſhewn him. ] 


L. Ch. Juſt. Where had you thoſe, Sir? 

Mr. Fiſher. Among the Records in the Tower. 

L. Ch. Fuſt. Are they true Copies ? 

Mr. Fiſher. Yes, my Lord. 

L. C. Juſt. Did you examine them by the Record? 
Mr. Fiſher. Yes, my Lord. 

SIr Rob. Sawyer. Then hand them in, put them in. 


„ [Clerk reads} 
Ex Rotulo Parliamenti de Anno Regni Regis Richardi 
Secund; XV. N® 1. My Lord, it 1s written 
in French, and I ſhall make but a bad Reading of it. 
Sir Sam. Aſtrey. Where is the Man that examin'd 
it ? Do you underſtand French? 
| Mr. Fiſher. Yes, my Lord. 
Sir Rob. Sawyer. The Record is in another Hand 
than this; they may eaſily read it. 
Mr. Soll. Gen. Who copy'd this Paper? 
Mr. Fiſher. I did examine it. | 
Mr. Soll. Gen. What did you examine it with ? 
Mr. Fiſher. 1 1ook'd upon that Copy, and Mr. Hal- 
ſtead read the Record. | 
L. ch. Juſt. Young-Man, read out. 


[Fiſher 
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U Fiſher reads. ] 5 
3p 5 Lende maine del Almes qu *eſtoir le Ns: 
mier jour 

Mr. Soll. Gen. Pray, tell us what it is you would 
have read. 

Mr. Serj. Levinz. I'll tell you what it is, Mr. Sollici- 
tor Tis the Diſpenſation with the Statute of Pro- 
viſors: And the Act of Parliament does give the 
King a Power to diſpenſe till ſuch a time. 

Mr. Sol. Gen. Don't you think the King's Prero- 
gative is affirm'd by many Acts of Parliament? 

Mr. Serj. Levinz. If the King conld diſpenſe with- 
out an Aft of Parliament, what need was there for 
the making of it ? 

Mr. Soll. Gen. Mr. Serjeant, we are not to argv 
with you about that yet. 


L. Ch. Fuſt. Read it in Engliſh, for the Jury to 


underſtand it. 

Mr. Eſher. My Lord, I cannot undertake to read 
it ſo readily in Engliſh. 

Mr. Fuſt. Pawel. Why don't you produce the Re- 
cords that are mention'd in the Petition, thoſe in 
King Charles the Second's tine? 

Mr. Serj. Levinz. We will produce our Records 
in Order of Time, as they are. 

Sir Sam. Aſtrey. There is the Clerk of the Records 
of the Tower, Mr. Halſtead, will read it t very well in 
French or Engliſh. 


Then Mr. Halſtead was ſworn to interpret the 


Records into Ergliſh according to the beſt of 

his Skill and Knowledge ; but not reading very 
readily A true Copy of the Record in 

Engliſh follows, out of the Rolls of Parliament, 

in 1 15th Year of King Richard the Second, 
Numero Primo. 


Friday, 
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Riday, the Morrow of All-Souls, which was 
the firſt Day of this Parliament, holden at 
Weſtminſter, in the fifteenth Tear of the Reign of 
Our Lord, King Richard the Second, after the 
Conqueſt : The Reverend Father in Go p, the 
Archbiſhop of York, Primate and Chancellor of 
England, by the King's Commandment, being pre- 
ent in Parliament, pronounced and declared, very 
zobly and wiſely, the Cauſe of the Summons of this 
Parliament; And ſaid, firſt, That the King would, 
that Holy Church principally, and afterwards the 
Lords Spiritual and Temporal, and alſo the Cities 
and Burroughs, ſhould have and enjoy their Liber- 
ties and Franchiſes, as well as they had them, and 
en d them, in the Time of his Noble Progenitors, 
Kings of England; and alſo, in his own Time. 
And afterwards ſaid, The Summons of this Parlia- 
ment was principally for three Occaſions : The ji 
Occafion was, To ordain how the Peace and Quiet 
of the Land, which have heretofore been greatly ble- 
miſhed and diſturbed, as well by Detraci ion amd 
Maintenance, as otherwiſe, might be better holden 
and kept, and the Laws better executed, and the 
King's Commands better obey d. The ſecond Oc- 
caſion was, To ordain and ſee how the Price of Wool, 
which is, beyond meaſure, leſſened and impaired, 
might be better amended and inhaunced, And alſo, 
That in caſe the War ſhould begin again, at the End 
of the preſent Trace, to wit, at the Aſſumption of 
our Lady next coming, to ordain and ſee, how and 


whereby the ſaid War may be maintained at the leaſt 
| | U Charge 
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Charge of the People, And the third Occaſion was, 
touching the Statutes of Proviſors, To ordain and 
fee how our Holy Father might have that which to 
him belongs; and the Ring, that which belongs to 


him, and to his Crown ;, according unto that, Ren- | 


der unto C'e/ar the Things that are Cæſar s, and 
unto God the Things which are Go D's, ._ 


Then the other Record, of Richard the Second, 


was read as follows, out of the Rolls of Par- 


liament, in the fifteenth Year of King Richard 
the Second (N“ 8.) a 


E it remembe;”d, touching the Statute of Pro- 
| viſors, That the Commons (for the great 
Confidence which they have in the Perſon of Our 
Lord the Ming, and in his moſt Excellent Ruom- 
ledge, and in the great Tenderneſs which he hath 
for his Crown, and the Rights thereof ; and alſo, in 
the noble and high Deſcretion of the Lords) have 


aſſented, in full Parliament, that our ſaid Lord 
the King, by Advice and Aſſent of the ſaid Lords, 


may make ſuch Sufferance touching the ſaid Sta- 
tute, as ſhall ſeem to him reaſonable and profitable, 
until the next Parliament, ſo as the ſaid Statute be 


not repealed in no Article thereof: And that all | 


thoſe who have any Benefices by force of the ſaid Sta- 


tute, before this preſent Parliament; and alſo, That 


all thoſe, to whom any Aid, Tranquility, or Advan- 
tage is accrued, by vertuè of the ſaid Statute, of the 
Benefices of Holy Church (of which they were here- 
tofore in poſſeſſion) as well by Preſentation, or Col- 
lation of our Lord the Ring, as of the Ordinaries, 

| or 


h 
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or Religious Perſons whatſoever, or by any other 
manner or way whatſoever ; may freely have and 
enjoy them, and peaceably continue their Poſſeſſion 
thereof, without being ouſted thereof, or any ways 
challenged, hinder'd, moleſted, diſquieted, or grieved 
hereafter, by any Proviſors, or others, againſt the 


Form and Effect of the Statute aforeſaid, by reaſon 
of the ſaid Sufferance in any time to come. And 
Moreover, That the ſaid Commons may diſa- 


gree, at the next Parliament, to this Sufferance, 
and fully reſort to the ſaid Statute, f it [ball 


ſeem good to them to do it : With Proteſtation, 


That this Aſſent, which is a Novelty, and has 
not been done before this time, be not drawn 
into Example or Conſequence for time to come. 
And they pray'd our Lord the King, that the Pro- 
teſtation might be enter'd of Record, in the Roll of 
the Parliament: And the Ring granted, and com- 
manded to do it. | 


Mr. Serj. Levinz, Now, my Lord, we will go 
on. This was in Richard the Second's Time: 
And a Power is given by the Commons, to the 
King, with the Aſlent of the Lords, to diſpenſe, 
but only to the next Parliament, with a Power re- 
ſerved to the Commons; and to diſagree to it, and 
retract that Conſent of theirs the next Parliament. 

Sir Geo: Treby. The Statute of Proviſors was, and 
is a Penal Law, and concerning Eccleſiaſt ical Mat- 


ters too, viz. The Collating and Preſenting to 


Archbiſhopricks, Biſhopricks, Benefices, and Digni- 
ties of the Church: And in this Record, now read, 
the Parliament give the King a limited Power, and 
for a ſhort time, to diſpenſe with that Statute: 

4 | But, 


— ————— —-„ 4 — 
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But, to obviate all Pretence of ſuch a Power's be- 
ing inherent in the Crown, as a Prerogative they 


declare, (1.) That it was a Novelty; that is as 
much as to ſay, That the King had no ſuch Power 
before. (2.) That it ſhould not be drawn into Ex- 
ample ;, that is to ſay, That he ſhould have no ſuch 
Power for the future. | | | 

Mr. Serj. Levin. Now we will go on to the Re- 
cords mentioned in the Petition; thoſe in the laſt 
King's Time, in 1662, & 1672; and that in this 


King's Time, in 1685 Where is the Journal 
of the Houſe of Lords ? 
LMyr. Walker ſworn.] 


L. ch. Juſt. Is that the Book of the Houſe of 
Loan ? | 

Mr. Walker. It is the Journal of the Houſe of 
Lords. 3 

L. Ch. Fuſt. Is it kept by you? 

Mr. Walker. Ves, my Lord. 

L. Ch. Fuſt. Where is it kept? - 
Mr. Walker. In the uſual place, here in Veſtmin- 
er. ; | | 
a Mr. Soll. Gen. What is that? | 

Mr. Serj. Levinz. It is the Journal of the Houſe 
of Lords. But, my Lord, there is one thing 
that is mentioned in the laſt Record that is read, 
which is worth your Lordſhip's and the Jury's 
Obſervation ; That it is declared a Novelty, and a 


Proteſtation, that it ſhould not be drawn into 


Precedent for the future. 
L. Ch. Juſt. That has been obſerved, Brother: 
Let us hear your Record read. | 


Clerk 


F 


The Thal of the Seven Biſhops. 293 
[Clerk reads} 


Die Mercurii 189, die Februarii, 1662. 

« His Majeſty was preſent this Day, ſitting in 
de the Regal Crown and Robes, the Peers being 
<« likewiſe in their Robes: The King gave Order 
ce to the Gentleman-Uſher of the Black-Rod, to 
<« ſignifie to the Houſe of Commons his Pleaſure, 
“ that they preſently come up, and attend His 
„ Majeſty, with their Speaker; who being pre- 
<« ſent, His Majeſty made this Speech following: 


My Lords and Gentlemen, 
Am very glad to meet you here again, having 
thought the Time long ſince we parted, and 


often wiſhed you had been together, to help me in 


ſome Occaſions which have fallen out: I need not 
repeat them unto you, you have all had the Noiſe 
of them in your ſeveral Countries; and, God be 
Ear, they were but Noiſe, without any worſe 
Effects. | 

To cure the Diſtempers, and compoſe the differ- 
ing Minds that are yet 20 us, I ſet forth 


my Declaration of the 25th of December. Ii 


which you may ſee, I am willing to ſet Bounds to 
the Hopes of ſome, and to the Fears of others; of 
which, when you have examined well the Grounds, 
I doubt not bat I ſhall have your Concarrence there- 
in. The Truth is, J am, in my Nature, an Ene- 
my to all Severity for Religion and Conſcience, how 
miſtaken ſoever it be, when it extends to Capital 
and Sanzuinary Puniſhments , which, I am told, 
were began in Popiſh Times, Therefore, when Iſay 

* this, 
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his, ] hope I ſhall not need to warn any here, not 
to infer Com lech that I mean to fisvour Popery, 
T muſt confeſs to you, there are many of that Profeſ- 
fon, who, having ſerved my Father and 70 ſelf very 
well, may fairly hope for ſome part in that Indul- 
gence I would willingly afford to others who diſſent 
from us, But let me explain my ſelf, leſt ſome 
miſtake me herein, as ] heard they did in my Decla- 
ration: I am far from meaning by this, a Tolera- 
tion, or qualifying 23 thereby to hold any 
Offibes, or Places of | 


hinder the Growth and Progreſs of their Doctrine. 

T hope you have all ſo good an Opinion of my tal 
for the Proteſtant Religion, as I need not tell you, 
1 will not yield to any therein, not to the Biſhops 
themſelves ; nor in my liking the Uniformity of it, 
@s it is now eſtabliſh'd ; which being the Standard 
of our Religion, muſt be kept pure and uncorrupted, 
free from all other Mixtures, And yet, if the 
Diſſenters will demean themſelves peaceably 
and modeſtly under the Government, I could 
heartily with, I had ſuch a Power of Indul- 
gence to uſe upon Occaſion, — _ in 


Sir Geo. Treby. Pray, Sir, read that out diſtinctly. 


[Clerk reads 3 
I could heartily wiſh I had ſuch a Power 


of Indulgence to uſe upon Occaſion, as might 


not ncedleſly force them out of the Kingdom; 
— . E . IAG 5 or, 
93% 


ruſt in the Government, 
Nay, further; I deſire ſome Laws may be made, to 
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or, {taying here, give them Cauſe to conſpire 
againſt the Peace of it. 


My Lords and Gentlemen, 
It would look like Hattering in me, to tell you in 
what degree I am confident of your Wildom and 


Affection in all 4 N. that relate to the Greatneſs 
the 


and Proſperity of the Ringdom. If you conſider 
well what is beſt for us all, J dare ſay, = ſhall nut 
diſagree. I have no more to ſay to you at preſent, 
but, once again, to bid you heartily welcome. 


Mr. Finch. The next thing we ſhall ſhew you is, 
that after the King had made this Speech, and wiſh'd 
he had ſuch a Power of Indulgence to uſe upon Occaſion, 
there was a Bill in the Houſe of Lords brought in, 
to enable the King to diſpenſe with ſeveral Laws: 
We ſhall ſhew you the Journal, where it was Read 
and Committed ; but further than that it went 


not. 


L. Ch. Fuſt. What Uſe do you make of this, Mr. 
Finch? © ”— 

Sir Rob. Sawyer. Von may eaſily apprehend the 
Uſe we ſhall make of it. (The King, in his Speech, 
ſays, He wiſp'd he had ſuch & Power ;) the Houſe of 
Lords thought he had not; and therefore they 
order'd a Bill to be brought in, to enable him. 
Read the Journal of the Lords,of the 13th of March, 
1662. | | 


{Clerk reads 


Die aui XIIIe die Martii, 1662. 


e After ſome Debate, whether the Houſe ſhould 
L be put into a Grand Committee, for the further 
Debate of the Bill concerning His Majeſty's Power 


U 42 «in 
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tc in Eccleſiaſtical Affairs, it was put to the Que- 


<« ſtion, (viz.) 

« As many of your Lord ſhips as would have this 
© Houſe adjourn'd, and put into a Committee, to 
& conſider of the ſaid Bill, ſay, Content; others, 
& Not Content. 

(“ Paſſed in the Affirmative. 


« And then the Lord Chamberlain of the Houſe. 
« hold was directed to take the Chair, as former- 


«ly ; which he did accordingly. 

And after Debate, the Houſe was reſumed, af- 
ce ter the Grand Committee had appointed a Sub- 
« Committee, touching the ſaid Bill. 


Sir Rob. Sawyer. This is all in the Journal of the 
Houſe of Lords about this Matter. —D—- We will 
now ſhew you the Bill itſelf. 


[Clerk reads] 


An AR concerning His Majeſty's Power 
in Eccleſiaſtical Affairs. 


\ 7 Hercas divers of His Majeſty's Subjects, thꝛo 

Erro2 of Judgment and miſguided Conſcien- 
tes (whercunto the Litentioulnels of theſe late unhap⸗ 
py Times have much contributed) do not confozm them⸗ 


ſelves to the Czder of Divine Wozſhip and Service 


eſtabliſhed by Law; and although his Majeſty and both 
Houlſcs- of Parliament are fully latisfied, that thoſe 
Scruples of Conſcience, from whence this Poncon⸗ 
fozmity ariſcth. are ill grounded: and that the Govern: 
ment of the Church, with the Service thereof (as now 
eſtabliſhed) is the beſt that is any where extant, and 
moſt effectual to the Pꝛeler vation of the Pꝛoteſtant Re: 
ligion: Pet hoping that Clemency and Jndulgence 
+4088 map, 
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map, in time, wear out thoſe Pzejudices, and reduce 


the Dillenters to the Unity ot the Thurch ; and conſide- 
ring that this Indulgence, how neceſſary ſocver, can- 
not be diſpenſed by any tertain Rule, but miſt vary, 
actoꝛding to the Cirtumſtances of Time, and the Tem⸗ 


per and Pꝛzinciples of thole to whom it is to be granted; 


and his Majeſty being the bc> Judge when, and tc 
whom, this Fndulgence is to be diſpenſed, oz as may 
be molt conlilkent with the publick Prate, and without 
juſt Cauſe of Dffence to others: And to the end his Ma⸗ 
jeſty may be enabled to exerciſe it with univerſal Sa⸗ 
tisfaction, Be it Enacted by the King's moſt Excellent 
Majeſty, by Advice, and with the Tonſent of the Lozds 
Spiritual and Tempozal, and Commons, in this pꝛelent 
Parliament aſſembled, and by the Authozity thereof, 
That the King's Majeſty may, by Letters Patents 
under the Gꝛeat Seal, oz by ſuch other Ways as to his 
Majeſty ſhall ſem met, diſpenſe with one Act, or 
Law, made the laſt Seſſion of this preſent Parlia- 
ment, ( entituled, An Act for the Uniformity of Pub- 
lick Prayers, and Adminiſtration of the Sacraments, and 
other Rites and Ceremonies; and for Eſtabliſhing the 
Form of Making, and Ordaining, and Conſecrating Bi- 
ſhops, Prieſts, and Deacons in the Church of England) 


and with any other Laws z Statutes concerning the 


lame; oz requiring Paths, oz Subſcriptions ; oz which 
do enſoin Confozmity to the D2der, Diſcipline, and Woz- 
ſhip eſtabliſhed in this Church, and the Penalties in the 
ſaid Laws impoſed, oz any of them: And may grant 
Licenſes to ſuch of his Maleſty's Subjects of the Pꝛo- 


tcſtant Religion, of whoſe inoffenive and peateable Di: 
\ poſition his Majeſty ſhall be perſwaded, tc enjoy end uſe 


the Exerciſe of their Religion and Wozſhip, though dife 


kering from the publick Rule ; (the ſaid Laws and 


Statutes, oꝛ any Diſabilities, Incapacities, oꝛ Penalties 
in them oz any of them contained, oz any Matter oz 
Thing to the contrary thereof notwithſtanding.) . 
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Pzovided always, and be it Enacted, That no ſuch 


Indulgence, Licenſe, oz Diſpenſation hereby to be gran- 
ted, ſhall extend, or-be conſtrued to extend to the 
tolerating or permitting the Uſe or Exerciſe of the 
Popiſh or Roman Catholick Keligion in this King: 
dom; nor to enable any Perſon or Perſons to hold 
or exerciſe any Place or Office of publick Truſt with: 
in this Kingdom, who, ar the beginning of this pꝛelent 
Parliament, were, by the Laws and Statutes of this 
Realm, diſenabled thereunto; noz to exempt any Pers 
fon 02 Perſons from ſuch Penalties as are by Law to 
be inflicted upon ſuch as ſhall publiſh oꝛ pꝛeach any thing 
to the Depzavation o2 Derogation of the Bok of Com- 
mon- prayer, oꝛ the Government, Oꝛder, and Ceremo- 
nies of the Church eſtabliſhed by Law. | 

Pꝛovided alſo, and be it Enaced, That no ſuch Li. 
cenſe 02 Diſpenſation ſhall extend to make any Prieſt 
or Miniſter capable of any Eccleſiaſtical Living o2 


Beneſice, with Cure, who ſhall not, befoze the Archbiſhop 


of the Pzovince, 02 Biſhop ol the Dioceſs where he lives) 
make ſuch Subſcription to the Articles of Religion 
as is enjoined by the Statute of the Thirtenth of Eliza- 
beth, made fo2 Refozmation of Diſozders in the Church. 


ſpenſe with the Book of Common-prayer : But that 
the ſaid Bok ſhall be conſtantly read in all the Cathedzal 
and Collegiate Churches, and in all the Pariſh-Churches 
and publick Chapels. 


Sir Rob. Sawyer. Here your Lordſhip ſees what 
the Lords did in this Matter. We ſhall now 
ſhew you, out of the Commons Journal, what they 
did concerning this Speech of the King. Shew 
the Journal of the 25th of February, 1662. 

LAr. Jod rell ſworn. 

L. Ch. Fuſt. Did you examine that, Mr. Foarell 

Mr. Jodrell. It is the Original Book. . 
The 


i cc 


| 10 
Nor ſhall extend, or be conſtrued to extend to di- | 


e 3 


ej os. Sar... BS, 4 of 


45 Sir . iam Lowther, 9 
| * « Sir Richard Temple, In 
[- 4 Sir Jollh Talbott, 
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The Bodk deliver hits 20 the Court. 


07 [Clerk reads] 
Die Mereursi XXV die Februarii, 15 Car. II. Rez 
ſolv'd, That it be preſented ——  _ 
Sir Rob. Sawyer. You muſt begin above. The 
Houſe then took into Debate — | 


| CClerk pea] i! 
ce The Houſe then took into Debate the Matter 
« touching Indulgence to Diſſenters, from the Act 
& of Uniformity. 
4 The Queſtion being put, That the preſent 
<« Debate be adjourn'd till to morrow 
c Morning, 
+ 6:The Houſe was divided; 
The Teas went out. 


m Sir . Tellers for the IVoes : 7 with | 
the Noes, 161. | 


* 


Tellers for the eu; with 
the Tea, 119. 


4 And ſo it PR in the Negative. 


and 


Bb Refoly'd, G 2 
(C That it be preſented to the King? $ Majeſty, as 


l cc the humble Advice of this Houſe, That no Indul- 


cc gence be granted to the Diſſenters, from the Ac 
$ of VUniformity 


| Mr. Sol. Gen. Does your Lordſhip think it to be 
Euldence? 2 


L. Ch. Fuſt. Let them read it, Mr. un, that 
we may hear what It is. 
[Clerk 
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[Clerk reads on] 


6 Order'd, That a Committee be appointed to col- 
ce lect and bring i in the Reaſons of this Houſe for | 


te this Vote, upon the preſent Debate; to be pre- 
c ſented to his Majeſty, and that the nominating of 
ce the Committee be adjourn'd till to morrow Morn- 
% ing. 

Sir Rob. Sawyer. That's all. 

Mr. Sol. Gen. Pray, if there be any thing more, 
read on; you ſhall not parcel out a Record, and take 
and leave What you will. 

Mr. Finch. Did not you parcel out our Petition ? 

Mr. Sol. Gen. Read on, if there be any thing about 
this Matter. 

Clerk. That is all, 

Sir R. Sawyer. Turn to the 25th of 3 1662. 


(Clerk reads] 
Feneris xæxvii Februarii, 15 Car. II. 

« Sir Heneage Finch reports from the Commit- 
<« tee appointed to collect and bring in the Reaſons 
<« of the Houſe for their Vote of Advice to the 
4 King's Majeſty ; and in the cloſe of thoſe Reaſons 
« to add, That the Houſe will aſſiſt his Majeſty with 
© their Lives and Fortunes : And to pen an Addreſs 
to his Majeſty for that purpoſe; the ſeveral Rea- 
% ſons and Addreſs agreed by the Committee in 
<« writing, he read in his place, and did after bring 
“e up, and deliver the ſame in at the Clerk's Table. 
e The Firſt Paragraph was read, and, upon the 
“ Queſtion, agreed to. 

c The Second Paragraph was read, and, upon the 
< Queſtion, agreed to. 

«© The Third was read, and, upon the Queſtion, 
<< agreed to. 

Sir Rob. Sawyer. Go over that, and go to the Ad- 


dreſs It ſelf. 


[Clerk 
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[Clerk reads] 


May it pleaſe your moſt Excellent Majeſty ! 

E your Majeſty's moſt Dutiful and Loyal 
| Subjects, the Knights, Citizens, and Bur- 
» | geſſes of the Houſe of Commons, in Parliament 
* | aſſembled, (having with all Fidelity and Obedience 

| conſider*d of the ſeveral Matters comprized in your 

t Majeſty's late Gracious Declaration of the 26th of 1 
December /aft, and your moſt Gracious Speech at i 
the beginning of this preſent Seſſion) do, in the firſt | 
place for our ſelves, and in the Names of all the Com- 
mons of England, render your Sacred Majeſty the 
Tribute of our moſt hearty Thanks for that infinite 
Grace and Govaneſs wherewith your Majeity hath 

| been pleaſed to publiſh your Royal Intention of ad- 

e | Hering to your Act of Indempnity and Oblivion, 
s | by 4 conſtant and religious Obſervance of it; and 
5 | our Hearts are further enlarged in theſe Returns of 
ſs | Thankſgiving, when we conſider your Majeſcy's moſt 
- | Princely and Heroick Profeſſion of relying upon the 
nl Afﬀeitions of your People, and the abhoring all ſorts 
5 | of Military aud Arbitrary Rule: But above all, we 
' can never enough remember to the Honour of your 
Majeſt)'s Piety, and our own unſpeakable Comfort, 
e | zhoſe ſolemn aad moſt endearing Invitations of us 
jour Majeity's Subjects, to prepare Laws to be pre- 

„ | ſented to jour Majeity againſt the growth and en- 
creaſe of Popery ; and withal, to provide more Laws 
| againſt Licentiouſueſs and Impiety, at the ſame time 
| eclaring your own Reſolutions for maintaining the 
FOE 4 = "20 Act 
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Act of Uniformity : And it becomes us always to 
acknowledge and admire your Majeity's Wiſdom in 
this your Declaration, whereby your Majety is plea- 
ſed to teſolye, not only by ſumptaary Laws, but by 
your own Royal Example of Fragality, to reſtrain 
that Exceſs in Mens. Expences, which is grown ſo 
general, and ſo exorbitant, and to direct our Eu- 
deavours to find out fit and proper Laws for Ad- 
wancement of Trade and Commerce, 


After all this, we moſt humbly beſcech your Ma. 


jeſtj to believe, That it is with extreme unwil- | 


lingneſs and reluctancy of Heart that we are 
brought to differ from any thing which your 


Majeſty hath thought fit to propoſe ; and rho? | 
we do no ways doubt but that the unreaſonable Di- 

ſtempers of Mens Spirits, and the many Mutinies | 
and Conſpiracies which were carry'd on daring the | 
late intervals of Parliament, did reaſonably incline | 
your Majeſty to endeavour by your Declaration to 
give ſome allay to thoſe ill Hamoars, till the Parlia- 
ment aſſembled, and the Hopes of an Indulgence, if 


„ „% Ge We ont a i... 


the Parliament ſhould conſent to it, eſpecially, ſeerng Es 


the Pretenders to this Indulgence did ſeem to make | 
ſome Title to it by vertue of your Majesty's Declara- 
tion from Bredah : Nevertheleſs, we your Ma- 
jeſty's moſt Dutitul and Loyal Subjects, who are 
nom return'd to ſerve in Parliament from thoſe ſe- | 
veral Parts and Places of your Kingdom, for which 
we are choſen, Do humbly offer it to your Ma- 
jeſty's great Wiſdom, that it is in no ſort ad- 
viſable that there be any Indulgence to ſuch | 
Per- 
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Perſons who preſume to diſſent from the Act 
of Uniformity and Religion eſtabliſhed ( for 
theſe Reaſons.) Ls: 


We have conſiderꝰd the Mature of Tour Majeſty*s 
Declaration from Bredah, and are humbly of Opi- 
5 nion, That Tour Majeſty ought not to be preſſed any 
| farther. 


Becauſe it is not a Promiſe in itſelf, but only a 
Gracious Declaration of Tour Majeſty's Intentions 
- | to do what in you lay, and what a Parliament 
"| ſhould adviſe Jour Majeſty to do; and no ſuch 
Advice was ever given, or thought fit to be offer'd : 
» | Mor could it be otherwiſe underſtood, becauſe there 

were Laws of Uniformity then in being, which could 
py not be diſpenſed with, but by Act of Parliament, 


Sir Rob. Sawyer. This is all we read this for; your 
 F Lordſhipand the Jury ſee what is here declar'd by 
% the Parliament, That the Act of Uniformity could 
4- | not be diſpenſed with, without an Act of Parlia- 
if | ment. DR 
2 Next, my Lord, we ſhall ſnew you what was done 
be | in the Year 1672. —— Read the King's Speech the 

 $5thof February, 1672. 

2 The Journals of the Lords Houſe were deliver'd 
in. 
„„ [Clerk reads] 


do a | | Die 
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Die Mercurii 5 Febr. 1672. 


My Lords and Gentlemen, 


1 Am glad to ſee you here this Day: I would . 


have called you ſooner together, but that I was 
willing to eaſe you and the Country till there were 
an abſolute Neceſſity. 


Since you were laſt here, I have been forced to 4 
moſt important, neceſſary, and expenſive War, and 
T make no doubt but you will give me ſuitable and 
effectual Aſſiſt ance to go through with it: I refer 
jou to my Declaration for the Cauſes, and indeed 
the Neceſſity of this War; and ſhall nom only tell 
you, That I might have digeſted the Indignities 
to my own Perſon, rather than have brought it to 
this Extremity, if the Intereſt as well as the Ho- 
nour of the whole Ringdom had not been at ſtake; 
and f. I had omitted this Conjuncture, perhaps 
I had not again ever met with the like Advan- 


tage. 


Joa will find that the laſt Supply that you gave 
me did not anſwer Expectation for the Ends you 


gave it, the payment of my Debts; therefore I ; 


muſt in the next place recommend them again to 


Jour ſpecial Care, 


Some few Days before I declared the War, I | 
put forth my Declaration for Indulgence to Diſſen- | 
ters, and have hitherto found a good Effect of 15 


> Vu RK. Ui Vw 


S v6 
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by ſecuring my Peace at Home when I had War 


abroad: There is one part in it that has been ſubjett 


to Miſconſtructions, which is that concerning the 
Papiits, as if more Liberty was granted to them 


than to other Recuſants, when tis plain there & leſs; 


for the others have publick Places allow'd them, and 


I never intended that they ſhould have any, but 


only have the freedom of their Religion in their own 
Houſes, without any concaurſe of others; and I 
could not grant them leſs than this, when I had ex- 
tended ſo much more Grace to others, moſt of them 
having been loyal, and in the ſervice of me and the 
King my Father: And in the whole Courſe of this 
Indulgence, I do not intend that it ſhall any way pre- 


judice the, Church, but I will ſupport its Rights 


and It in its full Power. | 
Having ſaid this, I ſhall take it very ill to re- 


ceive Contradiction in what I have done; and I will 
deal plainly with you, I am reſolv'd to ſtick to my 


Declaration, 


There is one Jealouſie more which is maliciouſly 
ſpread abroad, and yet ſo weak and frivolous, that 
I once thought it uat of moment enough to mention ; 
but it may have gotten ſome ground with ſome well. 
minded People, and that is, That the Forces which 
I have raiſed in this War were deſigu'd to controul 
Law and Property: I wiſh I had had more Forces 
the laſt Summer, the Want of them then, convinces 
me, I muſt raiſe more againſt this next Spring; 
and I doubt not but qou will conſider the Charge of 
them in your Supplies, 

ve -— þ T wil 


| 
| 
| 
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I will conclude with this Aſſurance to jon, That 
I will preſerve the true Reformed Proteſtant Reli. 
gion and the Church as it is now Eſtabliſhed in 
this Kingdom, and that no Man's Property ſhall. 
be invaded, I leave the reſt to the Chancellor, 


Mr. Serj. Pemberton: Now go to the Journal of 
the Commons of the 14th of February, 1672. 
Tie journal put ian. 


Turi reads]. 


| Vieneris xitij. die Februarii, 1672, 
Mr. Pople reports from the Committee appoin- 
ted to prepare and draw up a Petition and Ad- 
© dreſs to His Majeſty; the ſaid Petition and Ad- 
© dreſs, which he read in his Place, and afterwards 
© deliver'd the ſame in at the Clerk's Table; and 
the ſame being again twice read, is as followeth, 
4 (viz.) . ' ; | 14 8 
© Moſt Gracious Sovereign ! 


. E Your Majeſty's moſt Loyal and 
Faithful Subjects, the Commons aſ- 


{ 

0 
: 0 
, 3 6 
* ſembled in Parliament, do in the firſt place, 
nas in all Duty bound, return your Majefty | «& 
our moſt humble and hearty ” hanke for the 0 
© many Gracious Promiſes and Aſſurances f 
vhich your Majeſty has ſeveral times du- 
ring this preſent Parliament given to us, 
That your Majeſty would Secure and Main- *i 
* tain unto us the true Reformed Proteſtant | b 
Religion, our Liberties and Properties, which | 
« molt gracious Aſſurances your Majeſty, * 
0 


i pgs TCP. &- VE 
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© of your great Goodneſs, has been pleaſed to 
© renew unto us, more particularly at the 
Opening of this preſent Seſſion of Parlia- 
ment. 3 35 1 
And further, we crave Leave humbly to 
© repreſent, That we have with all Duty and 
Expedition taken into our Conſideration the 
« ſeveral parts of your Majeſty's laſt Speech 
© tous; and withal, the Declaration therein 
« mention'd, for Indulgence to Diſſenters, da- 
ted the 15th of March laſt : And we find our 


« ſelves bound in Duty to fnfs2m your Dajeſty, 


© Thar Yenat Statutes in Matters Eccle- 


-* ttaft:cal cannot be Sulpended, but by Ac of 
© Parliament. | 


e therefore, the Knights, Citizens and 


© Burgeſſes of your Majeſty's Houſe of Com- 


© mons, do moſt humbly beſeech Your Majeſty, That 
6 the ſaid Laws may have their free Courſe, until it 


© fball be otherwiſe provided for by Act of Parlia- 


© ment, And, That your Majeſty would gra- 
* ciouſly be pleaſed to give ſuch Directions 


© herein, that no Apprehenſions or Jealouſies 


© may remain in the Hearts of your Majeſty's 


« good and faithful Subjects. 


© Reſoly'd, &c. 
© That this Houſe doth agree with the Committee 
© in the Petition and Addreſs by them drawn up, to 


© be preſented to His Majeity. 


Sir Rob. Sawyer. Now turn to the 24th of Fe- 


bruary, 1672, in the ſame Book: 
"OOF" RM | X 2 Clerk 


1 
4 
7 
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| [Clerk reads] | : Py 


© Lune 24th of February, 1672. . 
Mr. Secretary Coventry reports and preſents in 
Writing from his Majeſty, his Anſwer to the hum- 
© ble Petition aud- Addreſs of this Houſe, which | 
ll * was thrice read, and the Matter debated, and is 
| 1 as followeth, (viz) es EW 
\, CHARLES R. Dot Dacia? 
: LS Majeſty hath received an Addreſs from 
| you, and he hath ſeriouſly conſider d of it, 
and returns you this Anſwer, That he is very mu 
troubled, that that Declaration which he put out for 
Ends ſo neceſſary, for the Quiet of his Kingdom, 
and eſpecially in that Conjuncture, ſhould have pro- | 
ved the Cauſe f Diſquiet in his Houſe of Com- 
mons, and give occaſion to the queſtioning af his | « 
Power in Eccleſiaſtichs, which he finds not done inn 
4 the Reigns of any of his Anceſtors: He is ſure ne | © 
N ne ver had Thoughts of uſing it otherwiſe than as it . 
hath been intruſted in him, to the Peace and Eſta- 
bliſhment of England, and the Eaſg of all his Sub- 
jects in general, Neither does he pretend to the 
Right of ſuſpending any Laws wherein the Pro- 
perties, Rights, or Liberties of any of his Sub- | g. 
jects are concerned, nor to alter any thing in | 4. 
the eſtabliſhed Doctrine or Diſcipline of the | T 
Church of England. But his only Deſign in this, X 
was to take off the Penalties, the Statutes inflided th 
ar Diſſenters, which he believes, when well conſi- 
dered of, jeu yourſelves would not wiſh executes | ay 
Ks 44. 
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according to the Rigour and Letter of the Lam; 
neither hath he done this with any thought of avoid- 
ing or precluding the Advice of his Parliament; 
and if any Bill ſhall be offer” d, which ſhall appear 
more proper to attain the aforeſaid Ends, aug, ſecure 
the Peace of the Church and Kjnzdom,” ven ten- 
aerd in due manner to him, he will ſbem how readily 
he will Concur in all ways that ſhall appear good for 
the Kingdom, . © | 


c Sir Rob. Sawyer. | Turn to the 26th of February, 
1672. Ni Op | | . 
| [Clerk reads] 


Die Mercurii xxvj. February, 1672. 
Mr. Powle reports from the Committee appoin- 
ted to conſider of an Anſwer to return to his Ma- 
Jjeſty's laſt Meſſage, upon the Debate of the Houle, 
an Anſwer agreed by the Committee, and drawn 
< up, and put into Writing, which he read in his 
Place, and then deliver'd the ſame in at the Clerk's 
Table, where it was twice read, aud is as fol- 
Cloweth, (viz.) 


| Moſt Gracious Sovereign! 
E hour Majeſtys moſt Humble and Loyal 
Subjects, the Kpights, Citizens, and Bur- 


geſſes in this preſent Parliament aſſembled, do reu- 
der to jcur moſt Sacred Majesty our moſt Datiful 


Sev 


hanks, for that to our unſpeakable Comfort, your 
| Majeity has been pleaſed ſo often to reiterate unto us 
thoſe gracious Promiſes and Aſſurances of maintain- 
ing the Religion now Eſtabliſhed, and the Liberties 
and Properties of your People; and we do not in the 

| X 2 leaſt 
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leaſt meaſure doubt, but that your Majeity had the 
ſame gracious Intention in giving Satitfaction to 
your Subjects, by your Anſwer to our laſt Petition 
aud Addreſs : Tet upon a ſerious Conſideration 
rol e find that the ſaid Anſwer 1s not 
ſufficiet to clear the Apprehenſions that may 
juſtly remain in the Minds of your People, by 
your Majeſty's having claimed a Power to ſu- 
{pend Penal Statutes in Matters Eccleſiaſtical, 
and which your Majeſty does ſtill ſeem to 
aſſert in the ſaid Anſwer, to be intruſted in the 
Crown, and never queſtioned in the Reigns of 
any of your Anceſtors ; wherein we humbly con- 
ceive your Majeſty has been very much Miſinformed, 
ſince no ſuch Power ever was claimed or exer- 
ciſed by any of your Majeſty's Predeceſſors; 
and if it ſhould be admitted, might tend to the 
interrupting the free Courſe of the Laws, and 
altering the Legiſlative Power, which hath 
always been acknowledged to reſide in your 
Majeſty, and your two Houſes of Parliament. 


Me therefore with an unanimous Conſent become 
again moſt humble Suitors unto your Sacred Ma- 
Je/ty, That you would be pleaſed to give us a 
full and ſatisfactory Anſwer to our ſaid Peti- 
tion and Addreſs, and that your Majeſty would 
take ſuch effectual Order, that the Proceed- 
ings in this Matter may not for the future. be 
drawn into Conſequence or Example. | 
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The Anſwer to his Majeſty's Meſſage was again 
* read by Paragraphs, and the ſeveral Paragraphs to 
© the laſt, were, upon the Queſtion, ſeyerally a- 
© oroes. | | 
The laſt Paragraph being read, and the Queſtion 
© being put, that the Word Vnanimous ſhould ſtand 
Lin the Paragraph; e | 


The Houſe divided. The Noe: go out. 


Tellers, | 
Lord S. John) N 
| $ for the Teas, 180; | 


Mr. Vaughan, 0 
Sir Richard Temple 
Sir Philip Howard 


And ſoit was reſoly'd in the Affirmative. 
© The Queſtion being put, to agree to the Para- 
graph, it was reſoly'd in the Affirmative. 
Reſolv d, &c. 
That the whole Addreſs be agreed to, as it was 
£ brought in by the Committee. Wo OE 


; for the Noes, 77. 


Sir Rob. Sawyer. Now turn to the Lords Jour- 
nal, and there your Lordſhip will ſee, that the King 
does Communicate this Addreſs to the Lords, and 
deſires their Advice. Read the 1/t of March, 1672. 


We [Clerk reads] | 
Die Sabbati primo die Martii, 1672. 
His Majeſty this Day made a ſhort Speech, as 
follows: | 


X 4 My 
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My Lords, 
J OU know, that at the Opening of 
this Seſſon, I ſpoke here to our Sa- 
ti "Sup ; it has notwithſtanding begotten a 
greater diſquiet in the Houſe of Commons 
than 1 could have imagine l. 
T received an Addreſs from them, which 
I locked not for, and I made them a an An- 
ſwer that ouht to have contented them ; 
But on the contrary, they hace "made me 4 
Reply of fuch a nature, that 4 cannot think 
fa t IG proceed any farther mM ors, Matter 
without your Advice, | © 
T have commanded the c . 10 ac- | 
quaint you with all the 1 ranſactions, where- 
n you will find both, me and jour ſelves 
highly concerned: 1 am ſenſi e for what 
relates to me, and I aſſure you, my Lords, 
T am not leſs * for the Previlege and the 
Honour of this Houſe. ” 


cc Afterwards. the Lord Chancellor read the ſeve- 
cc ral Papers of Addreſſes of the Houſe of Commons, 
te and his Majeſty's Anſwer thereunto, and opened 
cc his Majeſty's Proceedings upon them. 

40 . Addreſs of the Houſe of Commons was 
rea 


Sir 
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Sir Rob: Sawyer. Paſs over that, yon have read it 
Auen te Jen er Kt wir) 
& The next, his Majeſty's Anſwer to the Addreſs 
cc of the Houſe of Commons, was read as follows: 
Sir Rob. Sawyer. That hath been read too. 
"OB £77 HY [Clerk reads] © So - 
ec Then was read the Reply of the Houſe of 
„Commons to his Majeſty's Anſwer, as followeth : 
Mr. Finch. You have read that likewiſe. 


0 FOlerk reads] 


tt Upon this it is ordered, That the Lord Trea- 
e ſurer, Duke of Buckingham, Earl of Bridgwater, 
„Earl of Northampton, Earl of Briſtol, Earl of Berks, 
Earl of Bullingbroke, and the Earl of Angleſey, 
do forthwith withdraw and conſider what hum- 
© ble Thanks is fit to be given to his Majeſty for 
© his great Favour in communicating this Buſineſs 
«to this Houſe, and report the ſame. And ac- 
« cordingly, the ſaid Lords Committees did with- 
draw themſelves for that purpoſe. - 

„“The Lords being returned, the Duke of Buck- 
© ;zgham reported what the Committee had pre pa- 
fred to preſent to his Majeſty by way of Thanks, 
Le which was read as followeth: 


CT TE the Lords Spiritual and Tempo- 
VV ral in Parliament aſſembled, do 
unanimouſly preſent to your Sacred Majeſty 
Our moſt bumble Thanks, for having been 
Pleaſed to Communicate to us what has paſ- 


"ſed 
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“The Queſtion being put, Whether to agree 


ct with the Committee. 
ce It was reſolved in the Affirmative. 3 

« Ordered, That his Majeſty he deſired, that his 
cc Speech, and the Papers read this Day, may be en- 
<« tred into the Journal-Book of this Houſe. 

« The Lord Treaſurer, the Duke of Buckingbam, 
£ and the Lord Chamberlain, are appointed to at- 
de tend his Majeſty preſently, to know his Pleaſure, 
Le what time and place this whole Houſe ſhall wait 
te upon him, to preſent the humble Thanks of this 
< Houſe, for his great Favour ſhewed this Day. 


„ Ordered, That upon Monday Morning next 


te this Houſe will debate the whole Matter of his 
<« Majeſty's Speech, and theſe Papers; and to conſi- 
ce der the Points of Privilege, and what elſe may 
<& ariſe thereupon. py 


The Lords that were appointed to attend 


< his Majeſty, return with this Anſwer : 
ce That his Majeſty has appointed this Afternoon 
ce at Five of the Clock, for this Houſe to wait upon 
« him in the Banqueting-houſe at Whitehal. 
c Ordered, Tha 
te ſhall attend this Houſe on Monday Morning next. 


next. 


[Clerk 


fed between hu, Majefy and the Houſe of | 


: whereby you ha: graciouſly offer. 


ed us the means f ſbeming our Duty to your 
Majeſty, and of aſſerting the Ancient Juſt 
Rights and Privileges of the Houſe of Peers. 


t all the Judges now in Town, 


Sir Rob. Sawyer. The 34 of Merch 1672, is the 
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J I CCclert TM EY 

* I Die Lune 3. die Martii, 1692.” | 
„ The Lord Chancellor reported, That the whole 
* Houſe on Saturdey laſt waited upon his Majeſty 


" | © at Whitehall, and preſented the hymble Addreſs 
» | © of this Houſe, and his Majeſty was pleaſed to re- 
turn this Anſwer. 


My Lord s, 
1 Taxe this Addreſs of Yours very kindly ; : 


I will always be very affectionate to 
Jou, and expect you ſhould fland by me, as T 
wil always by you. 


e Then the Houſe took into Conſideration the 
« whole Matter of his Majeſty's Speech on Saturday, 
e and the three Papers which his Majeſty acquaint- 
| cet this Houſe withal z and all the ſaid Papers in 
| « their order were read, and after a long — 
<« the Queſtion being put, 
Whether this Houſe ſhall ia the firſt place en- 
« ter into Conſideration of giving Advice to his 
6 Majeſty ? ? 
« It was reſolved in the Affirmative. 
et is ordered, That this Buſineſs ſhall be taken 
into Conſideration to morrow Morning, at Nine 
ee of the Clock, the firſt Buſineſs. 
ordered, That the Judges now in Town, ſhall 
« attend to morrow Morning. 
Ar Rob. Sanger. The 4th of March, 1672. 


[Clerk reads) 

: CE « Next, The Houſe took into Conſideration the 

ee Advice to be given to his Majeſty concerning the 
&* — X 1 2 & * 3 j : f 6 
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<« Addreſſes made to him from the Houſe of Com- 
<< mons. PRES 50. =— 

« The Addreſſes of the Houſe of Commons, and 
ce his Majeſty's Anſwer were read, and after a lon 


« Debate, the Queſtion being put, Whether the | 
«King's Anſwer to the Houſe of Commons, in re- 


<« ferring the Points now controverted to a Par- 


« liamentary way by Bill, is good and gracious ? 
ci that being a proper and natural Courſe for Satis- 


« faction therein. | 
elt was reſolved in the : Affirmative. 
Sir Rob. Sawyer. The 8th of March, 1672. 


 [Clerkreads] 
Die Sabbatii 89 die Martii, 1672. 


« His Majeſty in his Royal Throne, adorned 
cc with his Crown and Regal Ornaments, comman- 


ce ded the Gentleman-Uſher of the Black-Rod to 


ce give notice to the Houſe of Commons, that they 


te attend his Majeſty preſently. 


„„The Commons being come, with their Speaker, 
ce his Majeſty made this ſhort Speech following. 


MI Lords aud Gentlemen, | 


Eſterday you preſented me an Addreſs, as the : 
beſt Means for the ſatisfying and compoſing 


the Minds of my Subjects, to which I freely and 
form'd accordingly, | 

I hope on the other ſide, you Gentlemen of the 
Houſe of Commons will do your Part; for I muſt. 

ut jou in mind, it is near five Weeks ſince I de- 
manded a 8 775 and what you voted unanimouſly 
upon it, did both give Life to my Affairs at home, 
and diſhearten mine Enemies abroad; but the ſcem- 


readily agreed, and I ſhall take care to ſee it per- 
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. 
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than ever they have had pet; ſo that if the 
VVVIlns 
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ing Delay it hath met withal ſiuce, hath made them 


to take new Courage; and they are now «preparing 


for this next Summer 4 greater Fleet (as th 9 19 
pply 
ineſſectual, and the Safety, Honour, and Intereſt 


of England muſt of neceſſity be expos d. Pray lay 
this to Heart, and let not the Fears and Jealouſies 


of ſome draw an inevitable Ruin upon us all. 


5 Lords and Gentlemen, | able 


If there be any Scruple remaining with you 


concerning the Suſpenſion of Penal Laws, I 
here faithfully promiſe you, That what has 
been done in that Particular ſhall not for the 
future be drawn either into Conſequence or 
Example. And as I daily expect from you à Bill 
for my 5 ſo, Taſſure you, T ſhall as willingly 
receive and paſs any other you ſhall offer me that may 
tend to the giving you Satisfaction in all your juſt 
(Grievances, F rthj | 


Next my Lord Chancellor reported, That both 


1 Houſes waited: upon the King yeſterday, and pre- 


< ſented him with the Addreſs againſt the Growth 
of Popery ; and his Majeſty has been pleas'd to re- 
„turn this Anſ wer 


| My Lords and Gentlemen, 
I Do heartily agree with you in your Addreſs, and 


ef ſhall give'ſpeedy Order to have it put in Execu- 


tion. There is one part to which T believe it is not 
Your Intention that it ſhould extend; for ] can 
f car ce 


— 5 — — — 
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ſcarte ſay, thoſe are in my Pay that are preſently to 
Co oad, - But, 2s for all ot 72 I 
ſhall take Care it ſhall be done as you defire, 


2 After which the Lord Chancellor faid, He had 
© ſdmewhat more to impart to the Houſe by the 
« King's Command, which was 
That His Majeſty, laſt Night, having ſpoken with 
ſeveral Members of both Houſes, found ſome Diſ- 
1 remaining concerning his Anſwer to their 
Addreſs, in the Particular of he Officers to be im- 
ploy'd abroad, of which number he had five or fix 
that were of the beſt Officers of France and Flanders, 
and (being his own Subjects) he had been very ſol- 
licitous ro get: But if that bred any Umbrage, the 
King communded him to let them know, That he re- 
ſolves to give both Houſes full Sat iafaction to their De- 
res. 
. There was another Particular that the Lord Chancellor 
aid he thought fit to acquaint them with, which, tho 
it was by His Majeſty's leavb, yet it was not by his 
Command ; however, he thought it his Duty to ac- 
quaint the Houſe with it, (Mr. Secretary Coventr 
intending to acquaint the Houſe of Commons wit 
the ſame) That His Majefly had, the laſt Night, in 
purſuance of what he then intended and declar d thu Mor- 
ning, concerning the Suſpenſion of Penal Laws not being 
For the future drawn either into Conſequence or Exam- 
ple, cauſed the Original Declaration under the Great 
Seal to be cancel d in his ee ; whereof himſelf and 
ſeveral other Lords of the Council were Witntſſes. 


Sir Robert Sawyer. Turn to the 10th of March, 


| [Cerk 


0 
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“ on Saturday laſt concerning his Majeſty's cauſin 
„ the.yacating. his Indulgence under the Great Seal 
c of England, ſhall be enter d into the Journal-BOOk 
of this Houſe, as on Saturday laſt. | 


5 * 


Bir Rob. Sawyer. We ſhall now come to that which 


for ſuch Occaſions, an 
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ND [Clerk rau 5 


e Lane ens dte Marti}, 1672. 
ce Order'd, That what my Lord Chancellor ſaid 


paſt in the Parliament in 1685. — Read the th of 


: November, 1685. 


The Journal of the Lords, 1685, put in. 
| E His Majeſty being on his Royal Throne, addr 


ed with his Regal Robes and Crown (the Lords 
being in their Robes: alſo) commanded the Gen- 
& tleman-Uſher to give Notice to the Houſe of 
© Commons that they immediately attend his Ma- 
„ jeſty; who being come, his Majeſty made the 
| © following the Speech. | 


My Lords and Gentlemen, 


A Frer the Storm that ſeemed to be coming upon 
us when we parted laſt, I amglad to meet you 


all again in ſo great Peace and Quietneſs, Go » 
' Almighty be praiſed, by whoſe Bleſſing that Rebellion 
was 722 ; but when I reflect what an inconſi- 
dlerable number of Men began it, and how long they 
carried it on without any oppoſition, I hope every 
body will be convinced that the Militia, which hath 


hitherto been ſo much d * ed upon, is not ſufficient 
that there is nothing but 4 
2 good 
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good force of well-diſciplined Troops in conſtant Pay 
that can defend us from ſuch as, either at Home or 
Abroad, are diſpoſed to diſturb us. 


DE bs Wk e e e Pell cit 
Quiet of my Subjects, as well as for the Safety of the 
Government, made mt think it neceſſary to encreaſe 

the number to the proportion T have done; this 1 
owed as well to the Honour as to the Security of the 
Nation, whoſe Reputation was ſo infinitely expoſed | 
unto all our Neighbours, by having lain open to this 
late wretched Attempt ; that it is not * repair d 7 
without keeping ſuch a Body of. Men on Foot, that | ; 
none may ever have the Thoughts again of finding | 


us ſo miſerably unprovided, [ 1 
It 15 for the Support of this great Charge, which f 


is nom more than double to what it was, that I ask 
your Aſſiſtance in giving me a Supply anſwerable ro | 4, 
the Expence it brings along with it: Aud I cannot „ 
doubt, but what ] have begun ſo much for the | 1 
Honour and Defence of the Government, will be | C. 
continued by you with all the cheerfulneſs and rea- 
dineſs that is requiſite for a Work of ſo great Im- | 
rern 


Let no Man take Exception that there are . 
ſome Officers in the Army not qualified accord | 

ing to the late Teſts gy their Employments : The | « 
Gentlemen, I muſt tell you, are, moſt of them, well | the 
known to me, and having formerly ſerved me t 


ſeveral Occaſions, and alway s approvea the Topal 
3 ne, | fr ; | 7 


! 
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of their Principles by their Practices, I think them 
t now to be employ d under me; and will deal plain- 
ly with you, that after having had the Benefit of their 


Services in ſuch time of Need and Danger, I will 


neither expoſe them to diſgrace, nor my ſelf to 
the want of them, if there ſhould be another 
Rebellion to make them neceſſary to me. 


I am afraid ſome Men may be fo wicked to hope 
and expect that a Difference may happen between 


ou and me upon this Occaſion ; but when you conſi- 


der what Advantages have riſen to us, in a few 
Months, by the good Uuder ſtanding we have hitherto 
had, what . Effects it has already produced 
in the change of the whole ſcene of Affairs abroad, ſa 


much more to the Honour of the Nation, and the 


ure it ought to make in the World, and that no- 
thing can hinder a further progreſs in this way, ta 
all our ſatisfactions, but Fears and Jealouſies as 
mong t ourſelves : I will not apprehend that ſuch a 


| Misfortune can befall us as a Diviſion, or but a 


Coldneſs between me and you; nor that any thing 
can ſhake you in your Steadineſs and Loyalty to me, 


| who, by G o D's Bleſſing, will ever make you all Ro- 
| turns of Kjndneſs and Protectiou, with a Reſolu- 
tion to venture even my own Life in the Defence of 


; the true Intereſt of this Kingdom, 


| Sir Rob. Sawyer. Turn to the Commons Journals 


the 16th of November, 1685. 91 
The Journal of the Houſe of Commons put in. 


1.  PFClerk 


322 The Tryal of the Seven Biſhops. 
[Clerk reads] 
Die Lie is ie Novemb. 1685. 


Moſt Gracious Sovereign! n 
E your MajeXy's moſt Loyal and Faithful 
| Subjects, the Commons in Parliament 4ſ. 
"aſſembled, do, in the firſt place (as in Duty bound) 
return your Majeſty our moſt humble and hearty 
- Thanks for your great Care and Conduct in the ſup- 
"preſſion of the late Rebellion, which threatewd the 
© overthrow of this Gove: nment, both in Church and | - 
State, and the uttermoſt extirpation of var Religion | 
by Law eſtabliſhed, which is moſt dear unto us, and 
' which your Majeity has been pleaſed to give us re- 
peated Aſſurances you will always defend and ſupport, | 
which, with all grateful Hearts, me ſhall ever ac- Þ 
_ »Exowledpe, - >. © ER: EN \z i 


We further crave leave to acquaint your Majeſty, Þ 
That we have with all Duty and Readineſs taken Þ 
into our Conſideration your Majesty's Graciou Þ 
Speech to us; and as to that part of it relating 
to the Officers in the Army not qualified for Þ 
their Employment according to an Act of Par- 
liament made in the 25th Year of the Reign 
of your Majeſty's Royal Brother, of Bleſſed Me-] 4. 
morty, entituled, An Act for preventing Dang er that | 
may happen by Popiſh Recuſants: We do, out off 
our bounden Duty, humbly repreſent unto! o 
your Majeſty, That thoſe Officers cannot by 
Law be capable of their Employments, _ | 
; that 
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that the Incapacities they bring upon them- 


ſelves thereby, can no ways be taken off but 
by Act of Parliament. 


Therefore out of the great Deference and Duty 
we owe unt your Majeity (who has been graciouſly 
pleaſed to take Notice of their Services to jou) We 
are preparing a Bill to paſs boch Houſes for 
your Royal Aſſent, to indemnify them from 
the Penalties they have now incurred; and 
becauſe the continuance of them in their Em- 


ployments may be taken to be a diſpenſing 
With that Law without Act of Parliament, 
the Conſequence of which is of the greateſt 


Concern to the Rights of all your Majeſty's 
Duriful and Loyal Subjects, and to all the Laws 


made for the Security of their Religion. 


We therefore, the Rniglits, Citizens, and Bar- 


geſſes of your Maje#ty"'s Houſe of Commons, do 


moſt' humbly beſeech your Majeſty, that you 


would be graciouſly pleaſed to give ſuch Di- 


rectious therein, that no Apprehenſions 07 Tea- 


louſies may remain in the Hearts of your Ma- 


jeſty's good and faithful Subjects. 


Mr. Pollixfen. My Lord, we pray that theſe half 


| dozen Lines of the Statute 1 El;z. may be read. 


A Statute-Book was then produced by Mr. ace. 
L. Ch. Juſt. No, We will have it read out of our 


| own Book, which was deliver d into Court. 


T2. [Clerk 
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[Clerk reads] 


This is 1 Eliz. cap. 2. An Act for Uniformity 
of Religion, &c. Whereabout is it? 
Mr. Ince. Tis the fifteenth Paragraph [at theſe 


Words] ——Andfo2 due Execution, &c. 
[Clerk reads]. 


And fo2 due Execution hereof, the Queen's 


Moſt Excellent Majeſty, the Lozds Spiritual 
and Tempo2al in this pꝛeſent Parliament al- 
ſembled, do, in God's Name, earneſtly require 
and charge all the Archbiſhops, Biſhops, and 
other Oꝛdinaries, that they ſhall enveavour 
themſelves, to the utmoſt of their Knowledge, 
that the due and true Execution hereof may be 
had th2oughout their Dioceſſes and Charges, 
as they will anſwer befoze God fa2 ſuch Evils 
and Plagues, wherewith Almighty God may 
juſtly puniſh his People fo2 T_T this gad 
and wholeſome Law. 


Mr. Ser j. Levinz. Now, my Lord, if your Lord- 
ſhip pleaſes, the Charge 1s a Charge for, a Libel, 
and there are two Things to be conſider'd: 

Firſt, Whether the Biſhops did deliver this Paper 
to the King : But that we leave upon the Evidence 


that has been given; only we ſay, there has been no | 


direct Proof of that. 

In the next place, Suppoſing they did deliver 
this Petition to the King, Whether this be a Libel 
upon the Matter of it, the manner of delivering it, 
or the Perſons that did it ? 


And | 


- _— 
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And with ſubmiſſion, my Lord, this cannot be a 
Libel, altho' it be true that they did ſo deliver it. 
Firſt, my Lord, there is a little Diſingenuity of- 
fer'd to my Lords the Biſhops, in only ſetting forth 
part, and not the whole; in only reciting the Body, 
and not the Prayer. | 
But, my Lord, with your Lordſhip's fayour, ta- 
king the Petitionary part, and adding it to the 
other, it quite alters the Nature of the thing; for 
it may be, a Complaint without ſeeking Redreſs 
might be an ill matter; but here, taking the whole 
together, it appears to be a Complaint of a Grie- 
vance, and a deſire to be eaſed of it. 
With your Lordſhips Favour, the Subjects have 
a right to Petition the King in all their Grievan- 
ces, ſo ſay all our Books of Law, and fo ſays the 
Statute of the Thirteenth of the late King: They 


may Petition, and come and deliver their Petition 


under the number of Ten, as heretofore they might 
have done, ( ſays the Statute) ſo that they all 
times have had a right ſo to do; and indeed if 
they had not, it were the moſt lamentable thing 
in the World, that Men muſt have Grievances up- 
on them, and yet they not to be admitted to ſeek 
Relief in an humble way. 

Now, my Lord, this is a Petition ſetting forth 


'a Grievance, and praying his Majeſty to give Re- 


lief. And what is this Grievance ? It is that Com- 


mand of his, by that Order made npon my Lords 


the Bifhops, to diſtribute the Declaration, and 
cauſe it to be read in the Churches : And pray, 
my Lord, let us conſider what the Effects and Con- 
ſequences of that Diſtribution and Reading is; It 
is to tell the People, that they need not ſubmir 
to the A# of Uniformity, nor to any Act of Parlia- 
ment made about Eccleſiaſtical Matters, for they 
are ſuſpended and diſpenſed with: This my * 

F 3 Tie 
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the Biſhops muſt do, if they obey this Order : But 
your Lordſhip ſees, if they do it, they lie under 
an Anathema by the Statute of 1 Elix. for there 
they are under a Curſe if they do not look to the 
Preſervation and Obſervation of that Act; but 
this Command to diſtribute and Read the Decla- 
ration, whereby all theſe Laws are diſpenſed with, 
is tolet the People know, they will not do what 
that Act requires of them. \ 

Now, with your Lordſhips Favour, my Lords 
the Biſhops lying under this Preſſure, the weight 
of which was very grievous upon them, they by 
Petition apply to the King to be eaſed of it, which 
they might do as Subjects: Beſides, my Lord, they 
are Peers of the Realm, and were moſt of them 
ſirting as ſuch, in the laſt Parliament, where (as 
you have heard) it was declared, ſuch a Diſpen- 
ſ:tion could not be, and then in what a Caſe ſhould 
they have been, if they ſhould have diſtributed 
this Declaration, which was ſo contrary to their 
own Actings in Parliament; What could they 
have anſwered for themſelves, had they thus con- 
tribuc-1 to this Declaration, when they had them- 
ſelves fore declared, that the King could not 
_ diſpenic ? : | 

And that was no new thing, for it had been fo 
declared in a Parliament before, in two Seſſions 
of it, in the late King's Reign, within a very 


little time one of another; and ſuch a Parliament 


that were fo liberal in their Aids to the Crown, 
that a Man would not think they ſhould go about 
to deprive the Crown of any of its Rights ; it 
was a Parliament that did do as great Services for 
the Crown as ever any did, and therefore there is 
no reaſon to ſuſpect, that if the King had had ſuch 
a Power, they would have appeared ſo carneſt a- 
gainſt it. J 

* But, 
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But, my Lord, if your Lordſhip pleaſes, theſe are 
not the beginnings of this Matter, for we have 
ſhewed you from the Fifteenth of Richard the Se- 
cond, that there was a Power granted by the Parlia- 
meat to the King to diſpenſe with a particular 
Att of Parliament, which argues, that it could not 
be without an Act of Parliament. And in 1662, 
tis ſaid expreſly, that they cannot be diſpenſed 
with, but by an Act of Parliament: *Tis ſaid fo 


again in 1672; the King was then pleaſed to aſ- 


ſume to himſelf ſuch a Power, as is pretended to 
in this Declaration ; yet, upon Information from 
his Honſes of Parliament, the King declared him- 
ſelf ſatisfied, that he had no ſuch Power, cancelled 
his Declaration, and promiſed, that it ſhould not 
be drawn into Conſequence or Example. And fo 
the Commons by their Proteſtation ſaid in Richard 
the Second's Time, That it was a Novelty, and 


ſhould not be drawn into Conſequence or Ex- 


ample. 
Now, my Lord, if your Lordſhip pleaſes, if this 
Matter that was commanded the Biſhops to do were 


ſomething which the Law did not allow of, ſurely 
then my Lords the Biſhops had all the reaſon in the 


World to apply themſelves to the King, in an hum- 


— ů ů ů ů A eee 


ble manner to acquaint him, why they could not 
obey his Commands, and to ſeek Relief againſt that 
which lay ſo heavy upon them. 

Truly, my Lord, Mr. Attorney was very right in 
the opening of this Cauſe at firſt, that is, That the 
Government ought not to receive Affronts, no, nor 
the inferior Officers are not to be affronted; a ju- 


ſtice of Peace, ſo low a Man in Office, is not; for a 
Man to ſay to a Juſtice of Peace, when he is execu- 


ting his Office, that he does not do right, is a great 
Crime, and Mr. Attorney ſaid right in it: But ſup- 


poſe a Juſtice of Peace were making of a Warrant to 


Y 4 a Con- 
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a Conſtable to do ſomething that was not legal for 
him to do, if the Conſtable ſhonld petition this 
Juſtice of the Peace, and therein ſet forth, Sir, you 
are about to command me to do a thing which, 1 
conceive, is not legal; ſurely that would not be a 
Crime that he was to be puniſh'd for, for he does 
but ſeek Relief, and ſhew his Grievance in a proper 
way, and the Diſtreſs he is undet. 

My Lord, this is the Biſhops Caſe, with ſubmiſſi- 
on; they are under a Diſtreſs, being commanded 
to do a thing which they take not to be legal, and 
they with all humility, by way of Petition, acquaint 
the King with this Diſtreſs of theirs, and pray him, 
that he will pleaſe to give Relief. 5 

My Lord, there is no Law but is either an Act of 

Parliament, or the Common Law; for an Act of 
Parliament, there is none for ſuch a Power, all that 
we have of it in Parliamentary Proceedings is a- 
gainſt it; and for the Common Law, (6 far as I 
ha ve read of it) I never did meet with any thing of 
ſuch a nature as a Grant or Diſpenſation that pre- 
tended to diſpenſe with any one whole Act of Pai- 
liament ; I have not ſo much as heard of any ſuch 
thing mention d by any of the King's Councel : But 
here, my Lord, is a Diſpenſatioa that diſpenſes with 
a great many Laws at once, truly Icannot take upon 
me to tell how many, there may be forty, or above, 
for ought I know. . ; 

Therefore, my Lord, the Biſhops lying under ſuch 

a Grievauce 3s this, and under ſuch a Preſſure, being 
order'd to diſtribute this Declaration in all their 
Churches, which was to tell the People they ought 
to be under no Law in this caſe, which ſurely was a 
very great Preſſure both in point of Law and Con- 
ſcience too, they lying under ſuch Obligations to the 
contrary as they did; with ſubmiſſion tc your Lord- 
| ſhip and you Gentlemen of the Jury, if they did de- 
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liver this Petition, (publiſhing of it I will not talk 
of, for there has been no Proof of a Publication) but 
a delivering of a Petition to his Majeſty in the moſt 
Tecret and decent manner that could be imagin'd, 
my Lords the Biſhops are not guilty of the Matter 
charg'd upon them in this Information: It has been 
expreſly prov'd, that they did not go to diſperſe it 
abroad, but only deliver'd it to the King himſelf; 
and, in ſhort, my Lord, if this ſhould be a Libel, 1 
know not how ſad the Condition of vs all would be, 
if we may not petition when we ſuffer. | 

Mr. Finch. My Lord, I challenge them to ſhew ns 
any one Inſtance of ſuch a Declaration, ſuch a gene- 
ral Diſpenſation of Laws from the Conqueſt till 
1672. The firſt Umbrage of ſuch a thing is that of 
Car. II. 1662, but your Lordſhip hears the Declara- 
tion of the Parliament upon it. Before that, as there 
was no ſuch thing, ſo your Lordſhip ſees what the 
Parliament did to enable the King (not to do this 
thing, but ſomething like it) in Richard the Second's 
time, where you ſee the Parliament did give the 
King a Power to diſpenſe with the Statute of Provi- 
ſors tor a time, but at the ſame time declar'd that 
very Grant of their own to be a Novelty, and that 
it ſhould not be drawa into Conſequence or Exam- 
ple. | 
: My Lord, we ſhall leave it upon this point; to 
ſuſpend Laws 15 all one as to abrogate Laws, for ſo 
long as a Law is ſuſpended, whether the Suſpenſion 
be temporary, or whether it be for ever, whether it 
be at once, or at ſeveral times, the Law is abroga- 
ted to all intents and purpoſes: But the Abrogation 
of Laws is part of the Legiſſature, that legiſlative 
Power is lodg'd (as I ſaid before, and I could ne- 
ver find it otherwiſe in all our Law) in King, Lords 
and COMMONS ——— 

I. Ch: Faſt. You did open that before, Mr. 9 

3 | | | F. 
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Mr. Finch. With this, my Lord, That my Lords 
the Biſhops ſiuding this Order made upon them to 
publiſh this Declaration, did what in Duty they 
were bound to do, and unleſs the jury do find, that 
they have done that which is contrary to Law and 
to the Duty of their Places, and that this Petition 
is 2 Libc]. and a ſeditious Libel, with an intent to 
ſtir up Sedition among the People, (we rely upon it) 
my Lords the Biſhops can never be found Guilty 
upon this Information. | 

L. Ch. Fuſt. Have you now done, Gentlemen ? 

Mr. Finch. Yes, my Lord, till they give us further 
Occaſion ; if they have any other Evidence to offer, 
we muſt anſwer it; if not, this is the Anſwer we 
give to what they have ſaid. | 

Mr. Sol. Gen. We make no Bargain with you; if 
you have done, ſay ſo. 

L. Ch. Fuſt. You muſt know, that you are not to 
Have the laſt Word. 4 

Mr. Sol. Gen. You have been three hours already, 
if you have any more to ſay, pray conclude. 

Mr. Finch. If they ſay they have no more Evi- 
dence, then we know what we have to do. DER 

L. Ch. Fuſt. If you ſay any thing more, pray let 
me adviſe you one thing, don't ſay the ſame thing 
over and over again, for after ſo niuch Time ſpent, 
it is irkſome toall the Company as well as to. me. 

Mr. Finch. My Lord, we have no more Evidence 
to offer to your Lordſhip at preſent, unleſs they, by 
offering new Evidence, give us occaſion to Reply 
upon them. | 

I. Ch. Juſt. Gentlemen, you ſhall have all the le- 
gal Favour and Advantage that can be; but pray 
let us keep up to an orderly decent method of pro- 
ceeding. "RES 

Sir Rob. Sawyer. Pray, my Lord, favour me a 
Word before we conclude; my Lord, I do find 
FF 1 | very 
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very few Attempts of this nature in any King's 
Reigu. | TT» 

In the Reign of Henry the Fourth there was an 
Act of Parliament, That Foreigners ſhould have a 
Free Trade in the City of London, notwithſtanding 
the Franchiſes of London: After the Parliament 
roſe, the King iſſucd out his Proclamation, forbid- 
ding the Execution of that Law, and commanding 
Thar it ſhould be in ſuſpenſe ſque ad proximum Par- 

liamenium, yet that was held to be againſt Law. 

I. Ch. Juſt. Sir Rob Sawyer, that which you are to 
look to, is the publiſhing of this Paper, and whether 
it be a Libel or no. And as to the Buſineſs of the 
hy On you mention'd, thcy are not to the pur- 
poſe. | 

Sir Rob. Sawyer. My Lord, I ſay, I would put it 
Where the Queſtion traly lies; it they don't diſpute 
the Point, then we need not labour it, but 1 don't 
know whether they will or no, and therefore I beg 
your Lordſhip's favour to mention one Caſe more, 
and that is upon the Statute of 31 Hen. VIII, cap. 8. 
which enables the King by Proclamation in many 
Caſes to create the Law, which Statute was repeal'd 
by 1 Edw. VI, cap. 12. That very Act does recite, 
that the Law is not to be alter'd, or reſtrain'd, but 
by Act of Parliament, and therefore the Parliament 
enables the King to do ſo and ſo: But that was ſuch 
a Power that the Parliament thought not fit to con- 
tinue, and it was afterwards repeal'd ; but it ſhews, 
that ar that time the Parliament was of the ſame 
Opinion as to this matter that other Parliaments 
have been ſince. h 

Mr. Sommers. My Lord, I would only mention 
the great Caſe of Thomas and Sorrel in the Exchequer 
Chamber, upon the validity of a Diſpenſation of the 
| Statute of Edward the Sixth, touching ſelling of 


Wine. There 'twas the Opinion of every one of 
"In | | the 
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the Judges, and they did lay it down as a ſetled Po- 
ſition, That there never could be an Abrogation or 


a Suſpenſion (which is a temporary Abrogation) 


of an A& of Parliament, but by the Legiſlative 
Power. That was a Foundation laid down quite 
thro” the debate of that Caſe. Indeed it was diſpu- 
ted, how far the King might diſpenſe with the Pe- 
nalties in ſuch a particular Law, as to particular 
Perſons, but it was agreed by all, that the King had 
no Power to ſuſpend any Law. And, my Lord, I 
dare appeal to Mr. Attorney-General himſelf, Whe- 
ther in the Caſe of Godden and Hales, which was 
lately in this Court, to make good that Diſpenſa- 
tion, he did not uſe it as an Argument then, that 
it could not be expounded into a Suſpenſion ; he 
admitted it, not to be in the King's Power to ſu- 
ſpend a Law ; but, that he might give a Diſpenſa- 


tion to a particular Perſon, was all he took upon 


him to juſtife at that time. 

My Lord, by the Law of all civiliz'd Nations, if 
the Prince does require ſomething to be done which 
the Perſon who is to do it takes to be unlawful, 
it 1s not only lawful, but his Duty, Reſcribere Prin- 
Fipe. This is all that is done here, and that in the 
moſt humble manner that could be thought of; 
your Lordſhip will pleaſe to obſerve how far it 
went, how carefnl they were, that they might not 
any way juſtly offend the King. They did not in- 
terpolſe by giving Advice, as Peers; they never 
ftirr'd till it was brought home to themſelves; when 
they made their Petition, all they beg is, That it 
may not ſo far be inſiſted upon by His Majeſty, as 
to oblige them to read it; whatever they thought 
of it, they do not take upon 'em to deſire the Decla- 
ration to be revoked. | © 
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My Lord, as to Matters of Fact alledg'd in the ſaid 
Petition, that they are perfectly true, we have ſhewn 
by the Journals of both Houſes. In every one of 
thoſe Years, which are mention'd in the Petition, 
this Power of Diſpenſation was conſider'd in Par- 
liament, and, upon debate, declar'd to be contrary 
to Law: There could be no Deſign to diminiſh the 
Prerogative, becauſe the King hath no ſuch Prero- 
gative. 5 1 
Seditious, my Lord, it could not be, nor could 
poſſibly ſtir up Sedition in the Minds of the People, 
becauſe it was preſented to the King in private and 
alone: Falſe it could not be, becauſe the Matter of 
it is true. There would be nothing of Malice, for 
the Occaſion was not ſought, the Thing was preſſed 
upon them: And a Libel it could not be, becauſe 
the Intent was innocent, and they kept within the 
Bounds ſet by the Act of Parliament, that gives the 
Subject leave to apply to his Prince by Petition when 
he is aggriev'd. 5 
Mr. Att. Gen. Have you done, Gentlemen? 
Mr. Finch. We have done, Sir. | 
Ar. Att. Gen. My Lord, I ſhall be a great deal 
more merciful to your Lordſhip and the Jury than 
they have been, who have ſpent theſe four Hours 
in that which I think 1s not pertinent to the Caſe jn 
queſtion : They have let themſelves into large Diſ- 
courſes, making great Complaints of the Hardſhips 
put upon my Lords the Biſhops, by the Order of 
Council to read His Majeſty's Declaration, and put- 
ting theſe words into the Information of Seditious, 
Malicious, and Scandalous But, my Lord, I admire 
that Sir Robert Sawyer ſhould make ſuch Reflections 
and Obſervations upon theſe words, when I am ſure 
he will ſcarce find any one of his own exhibiting 
that has ſo few of thoſe aggravating Words as 5908 
as; 
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has ; and therefore that might have been very well 
ſpared, eſpecially by him. 

In the next place, my Lord, we are told what 
great Danger our Religion is in by this Declaration, 
J hope we have an equal Concern for that with 
them, or any Perſonelſe whatſoever ; but however, 
I am ſure our Religion teaches us, not to preſerve 
our Religion, or our Lives, by any illegal Courſes, 
and the Queſtion is, Whether the Courſe that my 
Lords the iſhops have taken to preſerve (as they 
Fay) our Religion be legal, or not; if it be not legal, 
then lam ſure our Religion will not juſtifie the uſing 
ſuch a Courſe for never ſo good an End. 
My Lord, for the Thing it ſelf, I do admire that 
they, in ſo long a time and ſearch that they have 
made, ſhould not (which I expected) produce more 
Preſidents of ſuch a Paper as this is: They challenge 
us to ſhew that ever there was any ſuch Declaration 
as this, I'll turn the ſame Challenge upon them; 
Shew me auy one Inſtance,that ever ſo many Biſhops 
did come, under pretence of a Petition, to reflect 
upon the King out of Parliament. 

Sir Rob. Sawyer. Is that your way of peering, 

r. Attorney? 

Mr. Att. Cen. Pray, Sir Robert Sawyer, you have 
had your Time, don't interrupt us, ſure we have 
as much Right to be heard as you. 

L. Ch. Fuſt. You have been heard over and over 

again, Sir Robert Sawyer, already. 
Sir Rob. Sawyer. My Lord, I don't intend to in- 
terrupt him. 
Mr. Sol. Gen. We cannot make them be quict, 
they will {till be chopping in upon us. 

Mr. Att. Gen. That is an Art that ſome People 
have always practiſed, not to permit any Body to 
ſpeak, but themſelves. 


But, 
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But, my Lord, I ſay, that thoſe few Inſtances 
that they have produced are nothing at all to this 
Matter, that is now upon Tryal before your Lord- 
ſhip and this Jury ; nay, they are Evidences againſt 
them, for they are only Matters tranſacted in Par- 
liament, which are no more to be apply'd to this 
thing that is in Controverſy now, than any the moſt 
remote Matter that could be thought of; and the? 
they have gone ſo high in point of time, as to the 
Reign of Richard the Second, yet they have nothing 
between that and the late King's Reign, to which, 
at laſt, they have deſcended down. Xi 
But, my Lord, I ſay, that all the Talk of Richard 
the Second's Time is wholly out of the Caſe ; truly, 
T'do not doubt, but that in Richard the Second's 
Time they might find a great many Inftances of 
ſome ſuch ſort of Petitioning as this, for our Hiſto- 
ries tell us, that at that time they had 40000 Men 
In Arms againft the King, and we know the Trou- 
bles that were in that King's Reign, and how at 
Jength he was depoſed ; but certainly there may be 
found Inſtances more applicable to the Caſe, than 
thoſe they produce: As for thoſe in King Charles 
the Second's Time, do they any ways juſtifie this 
Petition ? for now they are upon juſtifying the 
Words of their Petition, that this Power has been 
declared to be illegal in 1662, 1672, & 1685. 
For what was done in 1662 do they ſhew any 
thing more than ſome Debates in the Houſe of Com- 
mons? And at laſt an Addreſs, an Anſwer by the 
King, a Reply of the Commons, and then the thing 
dies. Pray, my Lord, is a Tranſaction in the Houſe 
of Commons, a Declaration of Parliament ? Sure, 
1think, no one will affirm that any thing can be a 
Declaration of Parliament, unleſs he that is the 
Principal part concurs, who is the King : for if you 
ſpeak of the Court of Parliament in a Legal Senſe, 
you 
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you muſt ſpeak of the whole Body, King, Lords, 
and Commons, and a Declaration in Parliament 


muſt be by all the whole Body, and that is properly 


an Act of Parliament. | 

Why then they come to the Year 1672, where 
your Lordſhip obſerves, that the late King did in- 
fiſt upon his Right; for after the Diſpute which was 
in 1662, his Majeſty did iſſue out another Declara- 
tion, and when it comes to he debated in Parlia- 
ment, he inſiſts upon his Right in Eccleſiaſtical 
Matters, and though his Declaration was caucel'd, 
yet there is no formal Diſclaimer of the Right. 


My Lord, after all, how far theſe things that 


they have offer'd may work, as to the point that 
they have debated, I ſhall not now meddle with it, 
nor give your Lordſhip any Trouble about it, be- 
cauſe it is not all pertinent to the Caſe in queſtion, 
for I do ( after all this Time and Pains that they 
have ſpeat ) take leave to ſay, That theſe Geutle- 
men have ſpent all this Time to no purpoſe. 
L. Ch. Juſt. Yes, Mr. Attorney, I'll tell you what 
they offer, which it will lie upon you to give an An- 
ſwer to: They would have you ſhew how this has 
diſturbed the Gavernment, or diminiſhed the King's 
Authority. | 3 | 
Mr. Att. Gen. Whether a Libel be true or not, as 


to the matter of Fact, was it ever yet in any Court 


of Juſtice permitted to be made a Queſtion, whether 
it be a Libel or not, or whether the Party be pu- 


nifhable for it? And therefore I wonder to hear 


theſe Gentlemen to ſay, that becauſe it is not a falſe 
one, . therefore *tis not a Libel, Suppoſe a Man 
ſhould ſpeak ſcandalous Matter of any Noble Lord 
here, or of any of my Lords the Biſhops, and a 
. Scandalum Magnatum be brought for it, though that 
which is ſpoken has been true, yet it has been the 


Opinion af the Courts of Law, that the Party cag- 


nor 
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not juſtify it, by reaſon it tends to the diſturbing & 
the Peace, to publiſh any thing that is Matter of 
Scandal : The only thing that is to be looked into, 
is, Whether there be any thing in this Paper that is 
Reflecting and Scandalous, and not whether it be 
true or no; for if any Man ſhall Extra-judicially, and 
out of a Legal Courſe and Way, reflect upon any of 
the great Officers of the Kingdom; nay, if it be but 
upon any inferior Magiſtrate, he is to be puniſned, 
and is not to make his Complaint againſt them, 
unleſs he do it in a proper way: A Man may petition 
a Judge, but if any Man in that Petition ſhall come 
and tell the Judge, Sir, you have given an illegal 
Judgment againſt me, and I cannot in Honour, Pru- 
dence, or Conſcience, obey it; I do not doubt, nor 
will any Man, but that he that ſhould ſo ſay would 
be laid by the Heels, though the Judgment perhaps 
might be illegal. 

If a Man ſhall come to petition the King, as we all 
know the Council-Doors are throng'd with Peti- 
tioners every Day, and Acceſs to the King by Peti- 
tion is open to every Body, the moſt Inferior Per- 
fon is allow'd to petition the King, but becanſe he 
may do ſo, may he therefore ſuggeſt what he pleaſes 
in his Petition, ſhall he come and tell the King to 
his Face, what he does is illegal: I only ſpeak this 
becauſe they ſay, in this Caſe, his Majeſty gave them 
Leave to come to him to deliver their Petition; but 
the King did not underſtand the Nature of their 
Petition, I ſuppoſe, when he ſaid, he gave them 
Leave to come to him. | 

My Lord, for this Matter we have Anthority e- 
nough in our Books, particularly there is the Caſe 
of Wrenham in my Lord Hobart, the Lord Chancellor 
had made a Decree againſt him, and he petitioned 
the King, that the Cauſe might be reheard, and in 
that Petition he complains of Injuſtice done him by 
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wy Lord Chancellor, and he put into his Petition 
many reflecting things; this, my Lord, was puniſh- 
ed as a Libel in the Star-Chamber : And, in that 
Book it was ſaid, that though it be lawful for the 


Subject to petition the King againſt any Proceedings 


by the Judges, yet it muſt not be done with Reflecti- 
ons, nor with Words that turn to the Accuſation or 

Scandal of any of the King's Magiſtrates or Officers, 
and the Juſtice of the Decree is not to be queſtion'd 
in the Caſe; for there Vrenham in his defence would 
have opened the Particulars wherein he thought 


the Decree was unjuſt, but that the Court would 


not meddle with, nor would allow him to juſtifie 
for ſuch Illegality in the Decree : So in this Caſe, 
you are not to draw in queſtion the Truth or Falſe- 


hood of the Matter complain'd againſt, for you muſt 


take the way the Law has preſcribed, and proſecute 
your Right in a Legal Courſe, and not by Scandal 
and Libelling. | 

My Lord, there is a great deal of Difference be- 
tween not doing a thing that is commanded, if one 
be of Opinion that it is unlawful, and coming to the 
King with a Petition highly reflecting upon the Go- 
vernment, and with ſcandalous Expreſſions, telling 
him, Sir, you a& illegally, you require of us that 
which is againſt Prudence, Honour, or Conſcience, 
as my Lords the Biſhops are pleaſed to do in this 
Petition of theirs. I appeal to any Lord here, that 
if auy Man ſhould give him ſuch Language, either by 
Word of Mouth or Petition, whether he would bear 
it, without ſeeking Satisfaction and Reparation by 
the Law ? | 


My Lord, there is no greater Proof of the Influ- 


ence of this Matter than the Croud of this Day, and 
the Harangue that hath been made; is it not appa- 
rent that the taking this Liberty to canyaſe and di- 
ute the King's Power and Authority, and to cen- 


ſure | 
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ſure his Actions, poſſeſs the People with ſtrange 


Opinions, and raiſe Diſcontents and jealouſies, as if 
the free Courſe of Law were reftrained, and Arbi- 


trary Will and Pleaſure ſet up inftead of it. 

My Lord, there is one thiug that appears upon the 
Face of the Information, which ſhews this not to be 
the right Courſe, and if my Lords the Biſhops had 
given themſelves the opportunity of reading the 
Declaration ſeriouſly, tbey would have found in the 
end of the Declaration, that the King was reſolved 
to call a Parliament in November; might not my 


Lords the Biſhops have acquieſced under their Paſſive. 


Obedience till .the Parliament met ? But nothing 
would ſerve them but this, and this muſt be done 
out of Parliament, for which there is no Preſident 
can be ſhewn, and this muſt be done in ſuch a man- 
ner, as your Lordſhip ſees the Conſequence of, by 


your Trouble of this Day. | 


There is one thing I forgot to ſpeak to, they tell 
us, that it is laid Malicious and Seditious, and there 
is no Malice or Sedition found, we know very well, 


that that follows the Fact, thoſe Things ariſe, by 


Conſtruction of Law, out of the Fact. If the Thing 
be illegal, the Law ſays it is Seditious, a Man ſhall 
not come aud ſay, he meant no harm in it: That 
was the Caſe of Williams, in his Treaſonable Book: 
Says he, 1 only intended to warn the King of the Dang er 
appproaching; and concludes his Book with, GOD 
Save the King: But no Man will ſay, that a good Pre- 
face at the beginning, or a good Prayer at the end, 
ſhould excuſe Treaſon or Sedition in the Body of a 
Book. If I meet another Man in the Street, and 
kill him, though I never ſaw him in my Life, the 
Indi&ment is, that it was ex Malitia Præcogitata, as 
it often happens, that a Perſona kills one he never 
had Acquaintance with before, and in favorem vite, 
if the Nature of the Fact . the jury are ome 
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ted to find according to the Nature of the Caſe, 
but, in ſtrictneſs of Law, there is Malice imply'd. 
But, my Lord, I think theſe Matters are ſo common, 
and that is a Point that has been ſo often ſettled, 
that the form of the Indictment and Information 
muſt follow the Nature of the Fa&, that I need not 
inſiſt upon it; if the Act be unlawful, the Law ſup- 


plies the Malice, and evil Intentions. 


Mr. Solicit. Gen. My Lord, and Gentlemen of the 
Jury, Iam of Councel in this Caſe for the King, and 
I ſhall take Leave to proceed in this Method: Firſt, 
I ſhall put the Caſe of my Lords the Biſhops, and 
then conſider the Arguments that have been uſed in 
their Defence, and anſwer them as much as is mate- 
rial to be anſwer'd, and then leave it to your Lord- 
ſhip and the Jury's Conſideration, whether what has 


been ſaid by theſe Gentlemen, weigh any thing in 


this Caſe. | 


Firſt, my Lord, I take it for granted (and I think 


the Matter is pretty plain by this time, by my Lord 
Preſident's Evidence, and their own Confeſſion) that 
it is not to be diſputed but this Paper was preſented 
by theſe Lords to the King; I think there's no great 
difficulty in that matter at all; but I juſt touch upon 
it, becauſe I would follow them in their own Method. 
Then, my Lord, let us take this Caſe as it is, upon 
the Nature of the Petition, and the Evidence that 
they have given, and then let us ſee, whether that 


will juſtify the thing that is done: For the Buſineſs 


of Petitioning, I would diſtinguiſh and enquire, 
Whether my Lords the Biſhops, out of Parliament, 
can preſent any Petition to the King. Ido agree, 
that in Parliament the Lords and Commons may 
make Addreſſes to the King, ſignify their Deſires, 


and make known their Grievances there, and there 


is no doubt, but that is a natural and proper way of 
Application. For, in the beginning of the Parlia- 
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ment there are Reccivers of Petitions appointcy 
and upon Debates there are Committees appointe 

to draw up Petitions and Addreſſes; but to come 
and deduce an Argument, that becauſe the Lords 


in Parliament have done thus, (there being ſuch 


Methods of Proceedings uſual in Parliaments) there- 
fore my Lords the Biſhops may do it out of Parlia- 


ment, that js certaiuly a Non ſequitur, no ſuch Con- 


cluſion can be drawn from thoſe Premiſes. 

My Lord, I ſhall endeavour to lay the Fact before 
you as it really is, and then conſider what is proper 
for the Court to take Notice of, as Legal Proof or 
Evidence: And l take it, all thoſe Preſidents that 
they have produced, of what the Lords did, and 


what the Commons did, in Parliament, is no War- 


rant for them to ſhelter themſelves under againſt 
the Information here in Queſtion. 


[Here Mr. Juſt. Powel ſpake aſide to the L. Chief 
Juſtice, rhw | 


Mr. FJ. Powel. My Lord, this is ſtrange Doctrine; 


Shall not the Subject have liberty to petition the 
King, but in Parliament ? If that be Law, the Sub- 
jet is in a miſerable caſe. 


L. Ch. Juſt. Brother, let him go on, we will hear 


| him out, tho? I approve not of his Poſition. 


Mr. Sol. Gen. The Lords may addreſs to the King 


in Parliament, and the Commons may do it, but 
therefore, that the Biſhops may do it out of Parlia- 
ment, does not follow. I heard nothing ſaid that 
could have given Colour to ſuch a thing, but the 
: Curſe that has been read in 1 Elizabeth. 


But pray, my Lord, let us conſider that Evidence 


| they have given; they have begun with that Re, 
cord in Richard the Second's time, and what's that? 
That the King may diſpenſe with the Statute o. 


23 Pro- 
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Proviſors till the meeting of the next Parliament; 
4 Proteſtation of the Commons at the end of 
it, whether that be an Act of Parliament that is 
Declaratory of the Common Law, or Introductory 
of a new Law, Non conſtat; and for ought appears, 
it might be a Declaratory Act; and if ſo, it is a 
Proof of the King's Preropative of Diſpenſing. It 
might be an Act in Affirmance of the King's Prero- 
gative, as there are a great many ſuch, we very well 
know ; and generally moſt of the Laws in that kind 
are in Affirmance of the King's Power, ſo that the 


Law turns as an Argument for the King's Preroga- 


tive, and they have given him that, which will turn 
upon themſelves: So it ſtood in Richard the Second's 
time; but whether that be an Argument one way 


or other Concluſive, is left to your Lordſhip and 


the fory.. | 1 
Ay, but (ſay they) there is no Execution of ſuch 
a Po We till very lat ; aud the firſt Inſtance that 
they prod ce, is that in the Year 1662. But your 
Lordſhip knows, that before the Reign of Henry 
the Fourth there was great juriſdiction aſſumed by 
the Lords in Original Cauſes; then comes the Sta- 
tute of Appeals, 1 Hen. IV, which takes notice, that 
before that time the Lords had aſſumed an Original 
Juriſdiction in all Cauics, and would proceed and 
determine them in Parliament, and out of Parlia- 


ment; and it fell out to be ſo great a Grievance, || 


that it was thought neceſſary to make a Law againſt 
it, That Appeals in Parliament ſhould be aboliſh'd 
and deſtroy'd; and then comes that Law in favour 
of the Subject of England, and that ſettles the 
Bounds between the Ring and the Lords in a great 


meaſure; before that time, the Lords were grown 


very powerful, and where there is a Power, there 
always will be Applications, and what is the Effect 
of that Statute 1 Hen. IV. for all that we endeavour 

155 
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is, to make things as plain as can be, that no fur- 
ther Applications, no Accuſations, no Proceedings 
in any Caſe whatſoever be before the Lords in Par- 
liament, unleſs it be by Impeachment of the Com- 
mons 3 ſo that there is the Salvo. And the Uſe that 
I make of it is this; The Commons, by that very 
Statute, did aboliſh the Power that the Lords had 
arrogated to themſelves, and order'd, That they 
ſhould not meddle with any Cauſe, but upon the 
Impeachment of the Houſe of Commons; and eſta- 


 bliſk the Impeachment of the Commons, which is 


as ancient as the Parliament, for that was never yet 
ſpoken againſt, the Power of the Commons im- 
peaching any Perſon under the degree of the Prince, 
and that is the regular legal way; and ſo the Com- 
mons aſſerted their ancient Right, and whatſoever 
the Lords took notice of, muſt come by Application 
of the Commons; then Conferences were to paſs 
between the Houſes, and both Houſes by Addreſs 
apply to the King. This is the proper Way and 
Courſe of Parliament, of which my Lord Coke ſays, 


It is known to few, and practis'd by fewer, but it 


is 4 venerable, honourable Way: And this is the 
Courſe that ſhould have been taken by my Lords 
here; they ſhould have ftaid till the Complaint had 
come from the Commons in Parliament, and then 
it had been regular for them to addreſs the King; 
but they were too quick, too nimble. 

And whereas the Statute of Her. IV. ſays, That 
no Lord whatſoever ſhall intermeddle with any 
Cauſe but by the Impeachment of the Commons, 
they interpoſe and give their Advice before their 
time : If there be any Irregularity in Parliament, or 
ont of Parliament, the Commons are to make their 
Complaint of it; and a Man muſt not be his own 
Judge, nor his own Carver; nor mult every Man 
create difficulties of his own, nor ſet upon petitioning 

f1 | Z 4 19 
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in this ſort. But there I lay my Foundation, That 
in ſuch a matter as this there ought to have been 
the Impeachment of the Commons in Parliament 
before theſe Lords could do any thing; and I know 
nothing can be ſaid for the Biſhops more than this, 
That they were under an Anathema, under the Curſe 
that Sir Robert Sawyer ſpeaks of, and for fear of that 
they took this irregular Courſe : But ſome would 
ſay, Better fall into the Hands of GO D than of Men ; 
ſome would ſay ſo, (I fay) I know not what they 
would ſay ; but theſe being the Methods that theſe 
Lords ſhould have taken, they ſhould have purſued 
that Method, the Law ſhould have carv'd out their 
Reliefand Remedy for them, but they were for go- 
ing by a new Fancy of their own. _ 

My Lord, the Law continued thus, and was pra- 
ctis'd ſo, till 3 Hen. VII, where the Grievance was 
found, that Offences in the Intervals of Parliament 
conld not be well puniſh'd ; then comes the Statute 
| that ſets up the Court of Srar-Chamber, and there 
Men were often brought to Judgment and Puniſh- 
ment for their Sins; and tho” very great Power was 
2iventhem, yet they arrogated to themſelves a grea- 
ter; and therefore that Court is aboliſh'd by the 
Statute of 15 Car. I. And what is the reaſon of abo- 
liſhing that Statute ? Becauſe the Srar-Chamber did 
not keep within their Bounds that the Law ſet 'em, 

but aſſum'd to themſelves a larger Power than the 
Law would allow, and grew very exorbitant and 
very grievous to the Subject: And another reaſon 
was, Which the Statute of 15 Car. I. founded it ſelf 
upon, becauſe there was nothing that was brought 
in judgment before that Court, but might be reliev'd 
and remedied in the ordinary methods of Juſtice in 
the Courts of Weſtminſter-hall: So that upon thoſe 
two Conſiderations, becauſe that Courſe was exor- 
bitant, and becauſe all the Sins and — 

| that 
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that were puniſh'd there, might be puniſh'd in an 
ordinary way of Law in another Court, therefore 

there was no need of that Couft, and ſo it was abo- 
liſn'd, and the Subject was pretty ſafe. If there was 
a Crime committed here, a Man might come pro- 
perly before your Lordſhip into this Court, and have 
it puniſh'd. - | 1 | 
My Lord, they find fault with the Words in the 
Information, and they ſay, Why are theſe Words 
put in, Seditious, Malicious? If the Matter be libel- 
Jous and ſeditious, we may lawfully ſay it, and it is 
no more than the Law ſpeaks, it reſults out of the 
Matter itſelf; and, if it be a libellous Paper, the 
Law ſays it is Maliciouſly and Seditiouſly done: And 
theſe Gentlemen need not quarrel with us, for ſo 
are all the Informations in all times paſt, and 'tis no 


more than the Vi & Arms, which is common Form. 


It may be ſaid, How can the publiſhing of a Libel be 
ſaid to be done Vi & Armis ? That is only a Suppo- 
ſition of Law; and they may as well object to the 
Concluſion of the Information, That it was contra 
Coronam & Dignitatem Domini Regis; if it be an ille- 
gal Thing, or a Libel, theſe are neceſſary Conſe- 
quences, it is no more than the ſpeaking of the Law 
upon the Fact. ie 2205 | 
But, my Lord, let us a little conſider whether this 
Matter were Warrantable, and whether they had 
any Warrant todo what was done. They pretend 
it was done upon this account, That the King had 
ſet forth a Declaration, and had order'd them to 
read it, which to excuſe themſelves from, they make 
this Petition, or this Libel, (call it what you will) and 
they uſe this as the main Argument that they ſay 


the King has done illegally, and they tell the King 


plainly ſo, that it is illegal; for they take notice of 
this Declaration, and ſay it is illegal, becauſe it is 
con- 
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conttary to the Declarations of Parliament in 1662, 
1672 & 1685. 

Pray, my Lord, let us conſider a little, whe- 
ther there be any Declaration in Parliament that 
they have given Evidence of: Have they read any 
Declaration of the Parlia ment in 1662 ? What is a 
Declaration in Parliament but a Bill that is paſs'd by 
the King, Lords, and Commons ? That we know to 
be the meaning, and no other ; if it paſs the Com- 
mons *tis no Declaration in Parliament; nay, if it 

ſs the Lords and Commons, it 1s not a Declaration 
in Parliament, except it alſo paſs the King; all theſe 
things are Nullities, and the Law takes no notice of 
them; we have it in our Books over and over, and 
no Court ought to ſuffer ſuch Evidence to be given. 
I know theſe Gentlemen are very well acquainted 
with the Authority in Fitz-Herbert's Title, Parlia- 
ment: There was an Act that was ſaid to be by the 
King and the Lords, but becauſe the Commons did 
not agree to it, *tis declar'd and adjudg'd to be a 
Nullity, and the Court would take no notice of it; 
and, How can any Man call that a Declaration in 
Parliament which is only a Vote of the Houſe of 
Commons, or of the Lords? No ſure : That is one 
of the Heads I go upon, It's not a Declaration in 
Parliament, unleſs it be by A& of Parliament. 

Indeed, my Lord, there is another ſort of Decla- 
ration in Parliament before the Lords, as they are a 
Court of Judicature, and that is a fair Declaration 
too; for if any thing comes judicially before the 
Lords, either by Writ of Error, or by natural Ap- 
peal from any of the other Courts, or by Adjourn- 
ment, and there be any Judgment given, that is a 
Declaration in Parliament, and may be fairly ſo cal- 
led. Solikewiſe there is another Judicial Declara- 
tion, which is, when any thing comes _—_ _ 
| | rds 
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Lords judicially, upon an Impeachment of the Com- 
mons, and they give Judgment upon that Impeach- 
ment, That is a Declaration in Parliament : But to 
ſay, that there is any other Declaration in Parlia- 
ment, is to ſay more than theſe Gentlemen can make 
Out ; if they will ſhew me any ſuch, I will ſubmit to 
them, and not ſpeak a Word againſt my Lords the 
Biſhops; but if theſe learned Gentlemen cannot 
ſhew me any ſuch, then they have not ſaid that was 
true in this Petition, that it was ſo and ſo declar'd in 
Parliament. | | | 

For let us conſider what there is in this Caſe upon 
this Evidence, for that in 1662 is only a Vote and 
an Opinion of the Houſe of Commons, and I always 
underſtood, and have been told ſo by ſome of the 
Gentlemen of the other ſide, that ſuch a Vote ſigni- 
fies nothing. But beſides, it ſeems to be a miſtaken 
Addreſs; for they ſay in it, That the Declaration 
in 1662, which they addreſs againſt, was the firſt 
Declaration of that ſort, to ſuſpend Laws without 
Act of Parliament; and yet, in the ſame breath, 
they do take notice of the King's Declaration from 
Bredah. But here's a mighty Argument uſed from 
the King's Speech, That becauſe he wiſh'd he had 
ſuch a Power, this muſt: be declar'd in Parliament 
that he had no ſuch Power. Is the Speech of the 
Prince a Declaration in Parliament? All the Spee- 
ches that were made upon the opening of the Parlia- 
ment, will you ſay they are Declarations in Parlia- 
ment? Then the Chancellor, or the Keeper's Speech, 
or the Lord Privy-Seal's, muſt be a Declaration in 
Parliament. Whoever ſpeaks the Senſe of the King, 
if he does not ſpeak that which is Law and Right, is 

veſtionable for it, and ſeveral have been impeach'd 
2 ſo doing; for, they look not upon it as the 
King's Speech, except it be according to Law: No- 
thing can turn upon the Prince but what * 
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if it be otherwiſe, it turns upon him that ſpeaks it. 
I never did hear that a Speech made by the Chan- 
cellor (and I will appeal to all the Lords that hear 
me in it) was a Declaration in Parliament. 
Then, my Lord, we come to the Buſineſs in 1672, 
which with that in 1662, and that in Bredah, ſhews, 
That this of the King's is not ſuch a Novelty, but 
has been done often before. In 1672 the King was 
in diſtreſs for Money, being entangled in a Dutch 
War, and wanted Supply: He capitulates with his 
Commons, you have heard it read, and, upon the 
Commons Addrefs, he aſſerts it to be his Right, 
and makes his Complaint to the Lords how the 
Commons had us'd him ; for when he gives them a 
fair Anſwer, they reply, and there are Conferences 
with the Lords abont it; but at length it all ends 
in a Speech by the King, who comes and tells them 
of his preſent Neceſſities, and ſo he was minded to 
remit a little at the Inſtigation of the Commons, 
and he has a good Lump of Money for it. Wonld 

this amount to a Declaration in Parliament? Can 
my Lords the Biſhops fancy or imagine that this is 
to be impos'd upon the King, or upon the Court, for 
a Declaration in Parliament ? | e 
Then, laſt of all, for that in 1685, in this King's 
time, What is it? The Commons make an Addreſs 
to the King, and complain to his Majeſty of ſome 
of his Officers in his Ar- 


Here My, F. Powel ſpeaks 

| to the I. ch. Juſtice. 

Mr. J. Pow, My Lord, this 
15 wide, Mr, Sollicitor would 
impoſe upon us; let him make 
out, if he can, that the King 
has ſuch a Power, and anſwer 
the Objections made by the De- 
fendanrs Councel. 

Z. Ch, Fuſt. Brother, impoſe 


upon us ! he ſhall not impoſe 


upon me, I know not what he 
may upon you; for my part, 1 
do not belicve one Word he 
ſays, 


my, * that might pretend to 
have a Diſpenſation ſome- 
thing of that nature, con- 
trary to the Teſt-Act; And 
what is done upon it? They 
make their Application to 
the King, and the King an- 
ſwers them, and that is all : 
But ſince 'tis ſpoken of = 

| | the 
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the Court, I would take notice, That it is very well 
known, by the Caſe of Godding and Hales, the Judg- 
ment of this Court was againſt the Opinion of that 
Addreſs. 5 | 

But what ſort of Evidence is all this? Would you 
allow all the Addreſſes of the Houſe of Commons 
to be Evidence? Give me leave to ſay it, my Lord, If 
you ſuffer theſe Votes, theſe Copies of Imperfe& 
Bills, theſe Addreſſes and Applications of one or 
both Houſes to the King, to be Evidence and De- 
clarations in Parliament, then what will become 
of the & Bill of Excluſion? -, . 
Shall any- body mention that his. 845 
Bill of Excluſion to be a be- CT | 
claration in Parliament? If ſo, then there is De- 
claration againſt Declaration, the Declaration of 
the Commons againſt the Declaration of the Lords. 
I know not what Judgment my Lords the Biſhops 
may be of now, concerning thoſe things of Votes 
and Addreſſes. being Declarations in Parliament, 
but J am ſure they have ſpoken againſt it hereto- 
fore; nay, Iam ſure, ſome of them have preach'd 
againſt it. | 5 

And if my Lords the Biſhops have ſaid, Theſe are 
Declarations in Parliament, and they are not De- 
clarations in Parliament; and if they accuſe the 
_ King of having done an illegal thing, becauſe he has 
done that which has been declar'd in Parliament to 
be illegal, when it was never ſo declar'd, then the 
Conſequence is very plain, That they are miſtaken 
ſometimes ; and, I ſuppoſe, by this time they be- 
lieve it. | 

I dare ſay, it will not be deny'd me, That the 
King may, by his Prerogative Royal, iſſue forth his 
Proclamation ; it is as eſſential a Prerogative as it 
is to give his Aſſent to an Act of Parliament to make 
ita Law. And it is another Principle, which I think 

can- 
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cannot be deny'd, That the King may make Conſt i- 
tutions and Orders in Matters Eccleſiaſtical ; and 
that theſe he may make out of Parliament, and with- 
out the Parliament, . If the King may do ſo, and 
theſe are his Prerogatives, then ſuppoſe the Kin 

does iffne forth his Royal Proclamation (and ſuch 
in Effect is this Declaration under the Great Seal) 
in a Matter Eccleſiaſtical, by vertue of his Preroga- 
tive Royal, and this Declaration is read in the Coun- 


cil, and publiſh'd to the World, and then the Biſhops 


come and tell the King, Sir, you have iſſued out an 
illegal Declaration, being contrary to what has been 
declared in Parliament ; when there is no Declara- 


tion in Parliament: Is not this a diminiſhing the 


King's Power and Prerogative in iſſuing forth his 
Declaration, and making Conſtitutions in Matters 
Eccleſiaſtical ? Is not this a queſtioning of his Pre- 
rogative? Do not my Lords the Biſhops in this Caſe 
raiſe a Queſt ion between the King and the People? 
Do not they (as much as in them lies) ſtir up the 
People toSedition? For, who ſhall be Judge between 
the King and the Biſhops ? ( Says the King ) I have 
ſuch a Power and Prerogative to iſſue forth my 
Roya! V clamation, and to make Orders and Con- 
ſtirutions in Matters Eccleſiaſt ical, and that without 
the Par cent, and out of Parliament: Say my 


Lords the Biſhops, You have done ſo, but you have 


no Warrant for it. Says the King, Every Prince 
has done it, and I have done no more than what is 
my Prerogative to do : But this, ſay the Biſhops, is 
againſt Law. How ſhall this be try'd ? Should not 
the Biſhops have had the Patience to have waited till 


a Parliament came, when the King himſelf tells 
them, he would have a Parliament in November at 


furtheſt ? $a; 
L. Ch. Fuſt. Pray, Mr. Sollicitor, come cloſe to the 
Buſineſs, for it is very late. | 
Mr. 
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Mr. Sol. Gen. My Lord, I beg your Patience; you 
have had a great deal of Patience with them, pray 
ſpare me a little. Iam ſaying, when the King him- 
ſelf tells them, that he would have a Parliament in 
November at furtheſt, yet they have no Patience to 
ſtay till November, but make this Application to him. 
Is not this raiſing a Queſtion upon the King's Prero- 
gative in iſſuing forth Declarations, and upon the 
King's Power and Right in Matters Eccleſiaſtical ? 
And when I have ſaid this, that my Lords the Biſhops 
have ſo done : If they have raiſed a Queſtion upon 
the Right of the King, and the Power of the King in 
Matters Eccleſiaſtical, then they have ſtir'd up Se- 
dition. That they have ſo done is pretty plain ; 
and for the Conſequence of it, I ſhall appeal to the 
Caſe in the 2 Cro. 2. Fac. 1. That is a plain direct 
Authority for me. 

Mr. Juſt. Powel. Nay, Mr. Solicitor, we all very 
well know, to deny. the King's Authority in Tem- 
porals and Spirituals, as by Act of Parliament, is 
High-Treaſon. | 

Mr. Sol. Gen. I carry it not ſo far, Sir; we have a 
Gracious Priace, and my Lords the Biſhops find it ſo 
by this Proſecution : But, what ſays that Caſe, it is 
Printed in three Books, in Noy 100. in Moor 375. 
and in Mr. Juſt. Cro. 371. Says that Caſe, The King 
may make Orders and Conſtitutions in Matters Ec- 
cleſiaſt ical. 7 Ido 

Mr. Juſt. Pomel. But, how will you apply that 
Caſe to this in hand, Mr. Sollicitor? 

Mr. Sol. Gen. I will apply it by and by, Sir. I 
would firſt ſhew what it is; there is a Convention 
of the greateſt Men in the Kingdom. 

Mr. Juſt. Powel. Indeed, Mr. Solicitor, you ſhoot 
' at Rovers. 

| Mr. Sol. Gen. There is the Lord Privy-Seal, the 
| Archbiſhop of Canterbury, and a great many others; 

SIS — it 
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it is the greateſt Aſſembly we meet with in our 
Books, and all of them' are "of! this Opinion, That” 
the King may make Orders and enaelond 14 
Matters Eccleſiaſtical. 12561 1 

My Lord, there is another Autheriey, and that ĩs 
from the Statute 1/Eliz/ which erected the High- 


Commiſſion Court, and that Statute was not Intro- 


ductory of a New Law, but Declaratory of the Old 
Law. The King by his Proclamation declares his 
Senſe, to do fach and ſuch a thing; the Court, and 
all Perſons there, give their judgment and Opinion 
upon that Statute, That they look'd upon it as the 
groſſeſt Thing, and the fouleſt Affront to the Prince, 


for any Man to bring into queſtion that Power of 


the King in Matters Eccleſiaſtical; tis ſaid to be a 
very High Crime. Why then, my ne what is 
done in this Caſe? 

Mr. Juſt. Powel. Mr. Sollicitor, pray when you 
are applying, apply that other part of the Caſe too, 
which ſays, That it was a heinous Offence to raiſe 
a Rumour, that the King did intend to grant a ge- 
neral Toleration ; and, Is there any n ſince that 
has changed it, Mr. Sollicitor? | 

Ar. Sol. Gen. In the main, Judgment goes another 
way: As for that part, it was perſonal to the 
Prince that then was, of whom they had ſcandalouſſy 
reported, that he intended to do ſuch a thing; 
they look'd upon it as a Scandal to King James, 
that it was a ſowing Sedition, and ſtirring up Peo- 
ple againſt the Government; and that will come 
up to our Caſe; for as ſome Men do it on the right 
ſide, others do it on the left; and whoever he be 
that endeavours to bring a diſlike of the King in the 
People, that is moving Sedition againſt the Prince, 
but that is Perſonal, to the Prince — and does 
not got to his Succeſſors. | | 


Now, 
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Now, my Lord, I come to that which is very 
plain from the Caſe of De Libellis Famoſis; If any 
Perſon, in any Paper, have ſlaader'd the Govern- 
ment, you are not to examine who is in the Right, 
and who is in the Wrong; whether what they ſaid 
to be done by the Government be legal or no ; but 
whether the Party have done ſuch an Act. If the 
King have a Power (for ſtil] I keep to that) te 
iſſue forth Proclamations to his Subjects, and to 
make Orders and Conſtitutions in Matters Eccle- 
ſiaſtical; if he do iſſue forth his Proclamation, and 
make an Order upon the Matters within his Power 
and Prerogative ; and if any one would come and 
bring that Power in queſtion, I ſay, that is Scdi- 
tion, and you are not to examine the Legality or 
Illegality of the Order or Proclamation : And that 
{ think is very plain upon that Caſe, in the Fifth 
Report, for it ſays, If a Perſon does a thing that is 
Libellons, you ſhall not examine the Fact, but the 
Conſequence, whether it tended to ſtir up Sedition 
againſt the Publick, or to ſtir up Strife between 
Man and Man; in the Caſe of private Perfons, as if 
a Man ihould ſay of a Judge, He has taken a 
Bribe, and I will proye it : This 1s not to he 
ſent in a Letter, but they muſt take a regular way 
to proſecute it according to Law. 

If it be ſo in the Caſe of an inferior Magiſtrate, 
what muſt it be in the Caſe of a King, to come to 
the King's Face and tell him (as they do here) that 
He has acted illegally, doth certainly ſufficiently 
prove the Matter to be Libellous. What do they 
ſay to the King? They ſay, and admit, That they 
have an averſeneſs for the Declaration, and they 
tell him from whence that averſenefs doth proceed; 
and yet they inſinuate, that they had an Inclination 
do gratifie the King, and embrace the Diſſenters, 
that were as averſe to them as could be, with due 
„„ Ten- 
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Tenderneſs, when it ſnould be ſetled by Parliament 
and Convocation: Pray, what hath their Convoca- 
tion to do in this matter? 

L. Ch. Fuſt. Mr. Sollicitor- General, I will not in- 
terrupt you; but pray come to the Buſineſs before 
us: Shew us that this is in diminution of the King's 


Prerogative, or that the King ever had ſuch a Pre- 


rogative. %% IS. 3 
Ar. Sol. Gen. I will, my Lord; I am obſervin 
what it is they ſay in this Petition They te 


the King, it is inconſiſtent with their Honour, Pru- 


dence, and Conſcience to do what he would have 
them to do; and if theſe things be not reflective 
upon the King and Government, I know not what 
is; this is not in a way of Judicature, poſſibly it 
might have been allowable to petition the King to 
put it into a Courſe of Juſtice, whereby it might be 


Try'd; but, alas! there is no ſuch thing in this 


matter. = 
It is not their Deſire to put it into any method 


for Tryal, and ſo it comes in the Caſe de Libellis Fa- 
moſes; for, by this way, they make themſelves 
Judges, which no Man by Law 1s permitted to do. 
My Lords the Biſhops have gone our of the way, and 
all that they have offer'd does not come home to 


juſtifie them; and therefore I take it, under favour, | 


that we have made it a good Caſe for the King: 
We have prov'd what they have done, and whether 
this be warrantable or not, is the Queſtion, Gen- 
tlemen, that you are to try. 

The whole Caſe appears upon Record ; the De- 
claration and Petition are ſet forth, and the Order 
of the King and Council. When the Verdict is 
brought in, they may move any thing, what they 
pleaſe, in Arreſt of Judgment: They have had a 


great deal of Latitude, and taken a great deal of | 


Liberty, but truly, I apprehend, not fo yery perti- 
| 9 „ 
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nently : But, I hope, we have made a good Caſe of 
it for the King, and that you, Gentlemen, will give 
us a Verdict. 

Mr. Juſt. Holloway. Mr. Solicitor, there is cne 
thing I would feign be fatisfied in; you ſay the 
Biſhops have no Power to Petition the King, 

Mr. Sl. Gen. Not out of Parliament, Sir. 

Mr. Juſt. Holloway. Pray give me leave, Sir; 
Then the King having made ſuch a Declaration of a 
General Toleration and Liberty of Conſcience, and 
afterwards he comes and requires the Bihops to 
diſperſe this Declaration; this they ſay, out of a 
tenderneſs of Conſcience, they cannot do, becauſs 
they apprehend it contrary to Law, and contrary 
to their Function? What can they do, if they 

may not Petition ? | 

* | Mr. Sol. Gen. III tell you what they ſhould have 
done, Sir. If they were commanded to do any 
thing againſt their Conſciences, they ſhould havg 


| acquieſced till the Meeting of the Parliament. 
0 [Ar which ſome People in the Court hifſed.] 4 
| | Mr. Att. Gen, This is very fine, indeed ! 1 


' # Hope the Court, and the Jury will take notice of 
this Carriage. | 


* | Mir. Sol. Gen. My Lord, It is one thing for a 
T Man to Submit to his Prince, if the King lay a 
Command upon him that he cannot Obey, and ano- 
ther thing to Affront him. If the King will im- 
& | poſeupon a Man what he cannot do, he muſt ac- 
er | quieſce: But ſhall he come and fly in the Face of 
5 his Prince? Shall he ſay it is Illegal, and, that the 
& | Prince acts againſt Prudence, Honour, or Con- 
a | ſcience? And throw Dirt in the King's Face? | 
of Saure that is not to be permitted; that is Libelling | 
i} with a Witneſs! | 
= Aa 2 I ch. 
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L. Ch. Juſt. Truly, Mr. Solicitor, Iam of Opini- 


on, that the Biſhops might Petition the King, but 


this is not the right way of bringing it; I am nat 


of that Mind, that they cannot Petition the King 
out of Parliament, but if they may Petition, yet 
they ought to have done it after another manner : 
For if they may in this Reflective way Petition the 


King, I am ſure, it will make the Government 


very precarious. 
Mr. Juſt. Powel. Mr. Sollicitor, it would have 
been too late to ſtay for a Parliament, for it was 
to have been diſtributed by ſuch a time. 15 
Mr. Sol. Gen. They might have lain under it, 
and ſubmitted. _ . RP 
Mr, Juſt. Powel. No, they would have run into 


Contempt of the King's Command, without Peti- | 


tioning the King not to inſiſt upon it; and if they 
had Petitioned, and not have ſhewn the Reaſon 
Why they could not Obey, it would have been 


looked upon as a piece of Sullenneſs, and that 


they would have been blamed for, as much on 


Ihe other ſide. 


Mr. Serj. Baldock. After ſo long a Debate, I ſhall 
not trouble you long, moſt things that are to be 
ſaid have been ſaid, but I ſhall only ſay this in 
ſhort ; I cannot deny, nor ſhall not, but that the Sub- 
ject has a Right to Petition, but I ſhall affirm it 
alſo, he has a Duty to Obey ; and, that in this Caſe, 


the Power of the King to Diſpenſe with Penal 


Laws in Matters Eccleſiaſtical, is not a thing that 


is now in Queſtion, nor need we here have had 


theſe long Pebates on both ſides: It may be per- 
ceived plainly, by the Proofs that have been read, 
that the Kings and Princes have thought themſelves 
that they had ſuch a Power, though, it may be, the 
Parliament thought they had not; and therefore 
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not meddle with in this Caſe. That Power it 
ſelf which the King has, as King of this Realm, 


in Matters rather Eccleſiaſtical and Criminal, than 


Matters of Property, may ſomewhat appear by 
what has been read before your Lordſhip ; but all 


this will be nothing in our Caſe, neither has his 


Majeſty now depended ſo much upon this thing : 
The Declaration has been read to you ; and what's 
there ſaid? The King there ſays, That for thoſe 
Reaſons he was ready to Suſpend thoſe Laws 
And be they Suſpended ? Yet, my Lord, with this 
too, That he refers it to, and hopes to make it Te- 
cure by, a Parliament: So that there being this, it 
has not gone, I think, very far; and, it not having 
been touch'd here, it is not a point of Duty in 
my Lords the Biſhops, as Biſhops, that's here en- 
quired into; Whether they ſhould have meddled 
with this or no, in this manner, is the Queſtion. 
That the King is Supreme over all of us, and has 
a particular Supremacy over them, as Supreme Or- 


dinary, and Governor, and Moderator of the 
Church, is very plain: And, my Lord, it is as 
plain, that in ſuch things as concern the Church, 


he has a particular Power to Command them; 


this is not unknown, but very frequent and com- 
mon in Matters Eccleſiaſtical, and Matters of State ; 
| It is not here a Queſtion now, whether theſe De- 
| clarations which they were Commanded to take 
Care of getting read, were Legal, or not Legal; 
what Prudence there was, what Honour there 
was, what Conſcience there was, for their not 
reading it, is not the Queſtion neither: But the 
point was, the King as Supreme Ordinary of his 
Kingdom, to whom the Biſhops are Subject, does in 
Council Order; And what is it he Orders? Their 
ſending out and diſtributing his Declaration; they 
were concerned in no more than that, and it had 
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been a very pretty thing, a ſmall thing, to ſend 
out the King's Declaration to be read by the Cler- 
ey: All the Clergy were Ordered to read it, but 
my Lords the Biſhops were only Commanded to 
diſtribute it; this i do by vertue of his 
Power Eccleſiaſtical. And if this be not an Evil in 
it ſelf, and if it be not againſt the Word of God, 
certainly Obedience was due from my Lords the 
Biſhops : Active Obedience was due from them to 
do ſo much as this; it was no Conſent of theirs, it 
was no Approbation of theirs, of what they read, 
that was required. So that if they had read it, 
or another had read it, by the King's Order, eſpe- 
cially if that Order be Legal, they are bound to 
flo it by vertue of their Obedience, and not to 
Examine more. . 72 | 
And, my Lord, in this Petition, here they come 
to relieve, not only themſelves that were preſent, 
(for I ſpeak to the Preamble, as others before me 
have ſpoke to the Concluſion ) but they do involve 
the reſt of the Biſhops that were abſent; for it is in 
behalf of themſelves, and their Brethren, and all the 


Clergy of that Province. Now that all theſe ſhould 


joyu in the Petition, is a thing very uncertain ; how 


does it conſtrue here, whether they were altoge- 


ther, and conſented to it, or how all their Minds 
could be ſo fully known, that they would be all 
involved in the Diſpbedience to this Order of the 


King. Then, my Lord, What is the Thing they 


are greatly averſe to? There are two Things re- 
yvired in the Order, The Biſhops required to Di- 
ſtribute the Declaration to the Inferior Clergy 3 
and the Inferior Clergy are required to Read it. 
Then their Averſeneſs muſt be to Diſtribute it, 
and the others to Read it, and ſo they will be in- 
volved ; none of whom did ever appear to have | 
foyned in it. And then they give Reaſons for their 
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Averſeneſs ; and it is true, Reaſons might have 
been given, and good Reaſons ſhould be given, 


why they would not do this in Duty to His Majeſty ; 
more gentle Reaſons, and other kind of Reaſons, 


than thoſe that they have given. 


L. Ch. Juſt. Pray, Brother, will you come to the 
Matter before us. 

Mr. Serj. Baldock. I have almoſt done, my Lord. 

Mr. Fuft. Pomel. The Information is not for Diſ- 
obedience, Brother, but for a Libel. 

Mr. Serj. Baldock. No, Sir, it is not for Diſobe- 
dience, but it is for giving Reaſons for the Diſobe- 
dience in a Libellous Petition; and Iam going on 
to that. The Declaration is ſaid, in the Petition, 
to be illegal, which is a Charge upon the King, 
That he has done an illegal A&. They ſay, they 
cannot in Honour, Conſcience, or Prudence do it; 
which is a Reflection upon the Prudence, Juſtice, 
and Honour of the King, in commanding them to 
do ſuch a thing; and this appearing to have been de- 


liver'd to the King by my Lords the Biſhops, Perſons 


to whom certainly we all owe a Deference, as our 
Spiritual Maſters, to believe what things they ſay, 


as moſt likely to be true; and, therefore it having 


an Univerſal Influence upon all the People, I ſhall 
leave it here to your Lordſhip and the Jury, whether 
they ought not to Anſwer for it. 

Mr. Recorder. Will your Lordſhip pleaſe to ſpare 
me one Word ? | | 
IL. Ch. Juſt. I hope we ſhall have done by and by. 
Mr. Recorder. If your Lordſhip don't think fit, 
I can ſit down. Dr. | 

L. Ch. Juſt. No, no, go on, Sir Barth. Shore, you'll 
ſay I have ſpoiled a good Speech. 

Mr. Recorder. I have no good one to make, my 
Lord, I have but a very few Words to ſay. 

L. Ch. Ju. Well, go on, Sir. 
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proved one Information, and that they have made 
no Anſwer to it; for the Anſwer they have made; 
is but Argumentative, and taken either from the 
Perſons of the Defendants, as Peers, or from the 
form of its being a Petition: As Peers, it is ſaid; 
they have a Right to petition to, and adviſe the 
King ; but that is no Excuſe at all, for if it con- 
tains Matter reproachful or ſcandalous, it is a Libel 
in them, as well as in any other Subject; and they 
have no more Right to Libel the King than his 
Majeſty's other Subjects have; nor will the Privi- 
lege of their Peerage exempt them from being pu- 
iſhed, And for the form of this Paper, as being 


2 Petition, there is no more Excuſe in that neither, 


for every Man has as much Right to publiſh a Book 
or Pamphlet, as they had to preſent their Petition. 
And as it would be puniſhable in that Man to write 


a Scandalous Book, ſo it would be puniſhable in 
them to make a Scandalous and a Libellous Petition. 


And the Author of Julian the Apoſtate, becauſe he 
was a Clergyman, and a Learned Man too, had as 
much Right to publiſh his-Book, as my Lords the 
Biſhops had to deliver this Libel to the King. And 
if the City of London were fo ſeverely puniſhed, as 
to loſe their Charter, for petitioning for the Sitting 


of a Parliament, in which there were reflecting 
Words, but more ſoft. 6 Or 


Mr. Juſtice Holloway. Pray, good Mr. Recorder, 
don't compair the Writing of a Book to the Making 


of a Petition; for it's the Birth-· right of the Subject 


to Petition. | „ 

Mr. Recorder. My Lord, it was as lawful for the 
City of London to petition for the Sitting of a Par- 
liament, as it was for my Lords the Biſhops to give 
Reaſons for their Diſobedience to the King's f 
—4 8 | mand: 


Mr. Recorder. That which I would urge, my 
Lord, is only this: I think, my Lord, we have 
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mand: And if the Matter of the City of London's 
Petition was reckon'd to be Libellous, in ſaying, 
That what the King had done in diſſolving the 
Parliament, was an Obſtruction of Juſtice, what 
other Conſtruction can be made of my Lords the 
Biſhops ſaying, That the King's Declaration is ille- 
gal? Andif the Matter of this Petition be of the 
ſame Nature with that of the City of London, your 
Lordſhip can make no other Judgment of it, but 
that it onght to have the ſame Condemnation. 

Mr. Juſt. Powel. Mr. Recorder, you will as ſoon 
bring the two Poles together, as make this Petition 
to agree with Johnſon's Book; they are no more 
alike than the moſt different things you can name. 
Mr. Serj. Trinder. My Lord, I have but one Word. 

L. Ch. Fuſt. How unreaſonable is this now, that 
we muſt haye ſo many Speeches at this time of Day? 
But we muſt hear it; go on, Brother. 

Mr. Serj. Trinder. My Lord, if your Lordſhi 
pleaſes, That which they ſeem moſt to inſiſt upon 
on the other ſide, and which has not been much 
ſpoken to on our ſide, is, That this Power which 
his Majeſty has exerted, in ſetting forth his Decla- 
ration, was illegal, and their Arguments were Hy- 
pothetical; if it were illegal; they had not offend- 
ed; and they offer'd at ſome Arguments to prove 
it illegal: But as to that, my Lord, we need not go 
much further, than a Caſe that is very well known 
here, which I crave Leave to mention, only becauſe 
the Jury, perhaps, have not heard of it; and that 
was the Caſe of Sir Edward Hales, where, after a 
loug Debate, it was Reſolved, That the King had 
a Power to diſpenſe with Penal Laws. - 

But, my Lord, if I ſhould go higher into our 
Books of Law, that which they ſeem to make ſo 
ſtrange of, might eaſily be made appear to have 
been a frequent and conſtant Practice. 6 
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L. Ch. Juſt. That is quite out of the Caſe, Brother. 
Mr. Serj. Trinder. I beg your Lordſhip's Favour 

for a Word or two; if your Lordſhip pleaſe to 

conſider the Power the King has, as Supreme Ordi- 
nary, we ſay, he has a Power to diſpenſe with theſe 

Statutes, as he is King, and to give Eaſe to his Sub- 

jects, as Supreme Ordinary of the whole Kingdom, 

and as having Snpreme Eccleſiaſtical Authority 
throughout the Kingdom. There might be abun- 
dance of Caſes cited for this, if there were need ; 
the Statute of primo Eliz. doubtleſs is in Force at 
this time, and a great many of the Statutes made ſince 
that time, have expreſs Savings of the King's Su- 
premacy; ſo that the King's Power is unqueſtjona- 
ble: And if they have come and queſtioned this 
Power in this manner, by refering themſelves to 
the Declarations in Parliament, they have done 
that, which of late Days has been always looked 
upon as an ill thing, as if the King's Authority was 
under the Suffrages of a Parliament. But when 
they come to make out their Parliament-Declara- 
tions, there was never a one, unleſs it be firſt in 

Richard the Second's Time, that can properly be 

a Parliament-Declaration ; ſo that that of the ſeve- 

ral Parliaments is a Matter perfectly miſtaken ; and 

if they have miſtaken it, it is in the nature of falſe 

News, which is a Crime, for which the Law will 

Puniſh them. More Things might be .added, but 

I conſider your Lordſhip has had a great deal of Pa- 

tience already, and much time has been ſpent, and 

therefore I ſhall conclude, begging your Lordſhip's 

Pardon for what I have ſaid. 

I. Ch. Fuft. I do aſſure you, if it had not been a 

Caſe of great Concern, I would not have heard you 

ſo long: It is a Caſe of very great Concern to the 

King and Government on the one fide, and to my 

Lords the Biſhops on the other ; and I have _ 
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all the Care I can to obſerve what has been ſaid on 
both ſides. ?Tis not to be expected that I ſhould 
repeat all the Speeches, or the particular Facts, but 
J will put the Jury in mind of the moſt Material 
Things, as well as my Memory will give me Leave; 
but | have been interrupted by ſo many Long and 
Learned Speeches, and by the length of the Evi- 
dence which has been brought in, in a very broken, 
unmethodical way, that 1 ſhall not be able to do ſo 
well as I would. 
Gentlemen, thus ſtands the Caſe : *Tis an Infor- 
mation againſt my Lords the Biſhops, his Grace 
my Lord of Canterbury, and the other ſix Noble 
Lords, and! tis for Preferring, Compoſing, Making, 
and Publiſhing, and Cauſing to be Publiſh'd, a Sedi- 
tions Libel; the Way that the Information goes is 
Special, and it ſets forth, That the King was gra- 
ciouſly pleas'd, by his Royal Power and Prerogative, 
to ſet forth a Declaration of Indulgence for Liberty 
of Conſcience, in the Third Year of his Reign; 
and afterwards, upon the 27th of April, in the 
Fourth Year, he comes and makes another Declara- 
tion; and afterwards, in May, orders in Council, 
That this Declaration ſhould be publiſh'd by my 
Lords the Biſhops in their ſeveral Dioceſſes ; and 
after this was done, my Lords the Biſhops come and 
preſent a Petition to the Ring, in which were con- 
tain'd the Words which you have ſeen. 

Now, Gentlemen, the Proofs that have bcen up- 
on this, you'll ſee what they are: The two Decla- 
rations are prov'd by the Clerks of the Council, and 
they are brought here under the Great Seal ; a Que- 
ſtion did ariſe, whether the Prints were the ſame 
with the Original Declarations, and that is prov'd 
by Hills, or his Man, that they were examin'd, and 
are the ſame : Then the Order of Council was pro- 

_ duced by Sir John Nichelas, and has likewiſe _ 
„ fs - 9 | : 1 ; rea 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


— ———— œ ',. — —— — — — — — 


364 The Tal of the Seven Biſhops. 


read to you: Then they come to prove the Fact a- 


gainſt the Biſhops, and firſt they fall to proving 


their Hands; they begun indeed a great way off, 
and did not come ſo cloſe to it as they afterwards 
did, for ſome of their Hands they could hardly 
prove, but my Lord Archbiſhop's Hand was only 
prov'd, and ſome others, but there might have been 
ſome Queſtion about that Proof; but afterwards it 
came to be prov'd, tnat my Lords the Biſhops own'd 
their Hands, which if they had produced at firſt, 


 *twould have made the Cauſe ſomething ſhorter 


than it was. ; 
The next Queſtion that did ariſe, was about 


the Publiſhing of it, Whether my Lords the Biſhops 
had Publiſh'd it; and it was inſiſted upon, That no- 
body could prove the Delivery of it to the King : 
It was prov'd the King gave it to the Council, and 
my Lords the Biſhops were call'd in, and there they 
acknowledg'd their Hands,but no-body could prove 
how it came to the King's Hands: Upon which we 


were all of Opinion, That it was not ſuch a Publifh- 


ing as was within the Information ; and I was go- 
ing to have directed you to find my Lords the Bi- 
ſhops Not Guilty, but it happen'd that being inter- 
rupted in my Directions by an Honeſt, Worthy, 
Learned Gentleman, the King's Councel took the 
Advantage, and informing the Court that they had 
further Evidence for the King, we ſtaid till my 
Lord Preſident came, who told us how the Biſhops 
came to him to his Office at Whzire-hall, and after 
they had told him their Deſign, That they had a 
mind to petition the King; they ask'd him the Me- 
thod they were to take for it, and deſir'd him to 
help them to the Speech of the King; and he tells 
them, he will acqua int the King with their Deſire, 
which he does; and the King giving Leave, he 
comes down and tells the Biſhops, that they might 
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go and ſpeak with the King when they would, and 
(ſays he) I have given Direction that the Door ſhall 
be open'd for you as ſoon as you come. With that 
the Two Biſhops went away, and ſaid, They would 
go and fetch their other Brethren ; and ſo they did 
bring the other Four, but my Lord Archbiſhop was 
not there; and immediately when they came back, 
they went up into the Chamber, and there a Peti- 
tion was deliver'd to the King. He cannot ſpeak 
to that particular Petition, becauſe he did not read 
it, and that is all that he knew of the matter; 
only it was all done the ſame Day, and that was 
before my Lords the Biſhops appear'd at the Council. 
Gentlemen, after this was prov'd, then the De- 
fendants came to their Part; and thefe Gentlemen 
that were of Councel for my Lords let themſelves 
into their Defence by notable learned Speeches, by 
telling you, that my Lords the Biſhops are Guar- 
dians to the Church, and great Peers of the Realm, 
and were bound in Conſcience to take care of the 
Church. They have read you a Clauſe of a Statute 
made in Queen Elixabeth's time, by which they ſay, 
my Lords the Biſhops were under a Curſe, it they 
did not take care of that Law. Then they ſhew 
you ſome Records, one in Richard the Second's time, 
which they could make little of, by reaſon their 
Witneſs could not read it; but it was, in ſhort, a 
Liberty. given to the King to diſpenſe with the 
Statute of Proviſors. Then they ſhew you ſome 
Journals of Parliament ; firſt in the Year 1662, 
where the King had granted an Indulgence, and 
the Honſe of Commons had declar'd it was not fit 
to be done, unleſs it were by Act of Parliament: 
And they read the King's Speech, wherein he ſays, 
He wiſh'd he had ſuch a Power; and ſo likewiſe that 
in 1672, which is all nothing but Addreſſes and 
Votes, or Orders of the Hoyſe, or une 

9 5 : cher 


is not before me: The only Queſtion before me is, 
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ther the King's Speech, or the Subject's Addreſſes ; 
but theſe are not Declarations in Parliament that is 
inſiſted on by the Councel for the King, That what 
is a Declaration in Parliament is a Law, and that 
muſt be by the King, Lords, and Commons: The 
other is but common Diſcourſe, but a Vote of the 
Houſe, or a Signification of their Opinion, and can- 
not be ſaid to be a Declaration in Parliament. 
Then they come to that in 1685, where the Com- 
mons take notice of ſomething about the Soldiers 


in the Army that had not taken the Teſt, and make 


an Addreſs to the King about it; but in all theſe 
things (as far as I can obſerve) nothing can be ga- 
ther'd out of them one way or other, *tis all no- 


thing but Diſcourſes. Sometimes this Diſpenſing 


Power has been allow'd, as in Richard the Second's 
time; and ſometimes it has been deny'd, and the 
King did once wave it; Mr. Sollicitor tells you the 
Reaſon, There was 4 Lump of Money in the Caſe; 
But I wonder indeed to hear it come from him. 
Mr. Sol. Gen. My Lord, I never gave my Vote for 
Money, I aſſure you. 
L. Ch. Fuſt. But thoſe Conceſſions which the King 
ſometimes makes for the Good of the People, 111 
ſometimes for the Profit of the Prince himſelf, (but 
I would not be thought to diſtinguiſh between the 
Profit of the Prince and the Good of the People, for 
they are both one, and what is the Profit of the 
Prince is always for the Good of the People ;) bur, 
I fay, thoſe Conceſſions muſt not be made Law, for 
that is reſerv'd in the King's Breaſt, to do what he 
pleaſes in it at any time. | 
The Truth of it is, the Diſpenſing Power is out 
of the Caſe, tis only a Word uſed in the Petition; 


but truly I will not take upon me to give my Opi- 


nion in the Queſtion, to determine that now, for it 


and 
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and ſo *tis before you, Gentlemen, it being a Queſti- 
on of Faq, Whether here be a certain Proof of a 
Publication? And then the next Queſtion is a 
Queſtion of Law indeed, Whether, if there be a 

Publication prov'd, it be a Libel ? 

Gentlemen, upon the point of a Publication, I 
have ſumm'd up all the Evidence to you, and if you 
believe that the Petition which theſe Lords preſen- 
ted to the King was this Petition, truly I think that 
is a Publication ſufficient; if you do not believe it 
was this Petition, then my Lords the Biſhops are 
not guilty of what is laid to their Charge in this 
Information, and conſequently there needs no En- 
quiry whether they are guilty of a Libel : But if you 
do believe that this was the Petition they preſented 
to the King, then we muſt come to enquire whether 
this be a Libel. +: | 

Now, Gentlemen, any thing that ſhall diſturb 
the Government; or make Miſchief and aStir among 
the People, is certainly within the Caſe of Libellus 
Famoſis; and I muſt in ſhort give you my Opinion, 
I do take it to be a Libel. Now, this being a point 
of Law, if my Brothers have any thing to ſay to it, 
I ſuppoſe they will deliver their Opinions. 

Mr. Juſt. Holloway. Look you, Gentlemen, tis 
not uſual for any Perſon to ſay any thing after the 
Chief-Juſtice has ſumm'd up the Evidence, *tis not 
according to the Courſe of the Court ; but this is a 
Caſe of an extraordinary nature, and there being 
a- point of Law in it, *tis fit every-body ſhould de- 
liver their own Opinion : The Queſtion is, Whether 
this Petition of my Lords the Biſhops be a Libel, or 
no. Gentlemen, the End and Intention of every 
Action is to be conſider'd; and likewiſe in this Caſe 
we are to conſider the Nature of the Offence that 
theſe Noble Perſons are. charg'd with; it is for de- 
livering a Petition, which, according as they ek 

| mace 
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made their Defence, was with all the Humility and 


Decency that could be ; ſo that if there was no ill 
Intent, and they were not (as it is nor can be pre- 


tended they were) Men of Evil Lives, or the like, 


to deliver a Petition cannot be a Fault, it being the 
Right of every Subject to Petition: If you are ſatis- 
fied there was an ill Intentjon of Sedition, or the 
like, you ought to find them Guilty ; but if there be 
nothing in the Caſe that you find, but only that they 
did deliver a Petition to ſave themſelves harmleſs, 
and to free themſelves from Blame, by ſhewing the 
Reaſon of their Diſobedience to the King's Com- 
mand, which they apprehended to be a Grievance 
to them, and which they could not in Conſcience 
give Obedience to; I cannot think it is a Libel : It 
is left to you, Gentlemen, but that is my Opinion. 
L. Ch. Fuſt. Look you, by the way, Brother, I did 
not ask you to ſum up the Evidence, (for that's not 


uſual) but only to deliver your Opinion, Whether 


it be a Libel, or no. 


Mr. Juſt. Powel. Truty I cannot ſee, for my part, 


any thing of Sedition, or any other Crime, fix'd 
upon theſe Reverend Fathers my Lords the Bi- 
ſhops. 
For, Gentlemen, to make it a Libel it muſt be 
Falſe, it muſt be Malicious, and it muft tend to 
Sedition ; as to the Falſhood, I ſee nothing that 
1s offered by the King's Council, nor any thing as 
to the Malice: It was preferr'd with all the Hu- 


mility and Decency that became the King's Sub- 


jets to approach their Prince with. 

Now, Gentlemen, the Matter of it is before you; 
you are to conſider of it, and it is worth your Con- 
{deration, they tell his Majeſty, It is not out of 
averſeneſs to pay all due Obedience to the King, 
nor out of a want of Tenderneſs to their diſſenting 
Fellow-Subjects, that made them not perform the 
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Command impoſed upon them; but they ſay, That 


becauſe they do conceive, that the thing that was 
Commanded them was againſt the Law of the 


Land, therefore they do deſire his Majeſty, that he 


would be pleaſed to forbear to inſiſt upon it, that 
they ſhould perform that Command which they 
take to be Illegal. | 
Gentlemen, we muſt conſider what they ſay is 
Illegal in it; they ſay, they apprehend the Declara- 
tion is Illegal, becauſe it is founded upon a Diſpen- 
ſing Power, which the King claims, to diſpenſe 
with the Laws concerning Eccleſiaſtical Affairs. 
Gentlemen, I do not remember in any Caſe in all 
our Law, and I have taken ſome Pains upon this 
Occaſion to look into it, that there is any ſuch 
Power in the King, and the Caſe muſt turn upon 
that, in ſhort ; If there be no ſuch Diſpenſing 
Power in the King, then that can be no. Libel which 
they preſented to the King, which ſays, that the 


Declaration, being founded upon ſuch a pretended | 


Power, is Illegal, | | 
Now, Gentlemen, this is a Diſpenſation with a 


Witneſs | it amounts to an Abrogation and utter 


Repeal of all the Laws; for I can ſee no difference, 
nor know of none in Law, between the King's 
Power to diſpenſe with Laws Eccleſiaftical, and 


his Power to diſpenſe with any other Laws what- 


ſoever : If this be - ice allowed of, there will need 
no Parliament, all the Legiſlature will be in the 
King; which is a thing worth conſidering, and! 
leave the iſſue to God and your Conſciences. 

Mr. Juſt. Alybone. The ſingle Queſtion that falls 
to my ſhare, is, to give my Senſe of this Petition, 
whether it ſhall be in Conſtruction of Law a Libel 
in it felf, or a thing of great Innocence; I ſhall en- 
deavour to expreſs my ſelf in as plain Terms as! 


can, and as much as I can by way of Propoſition. 
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And, I think, in the firſt place, That no Man 
can take upon him to write againſt the actual Ex- 
erciſe of the Government, unleſs he have, leave 
from the Government, but he makes a Libel, be 
what he writes true or falſe ; for if once we come 
to. impeach, the Government by way of Argument,, 


*tis the Argument that makes it the Government, 


or not the Government: So that I lay down that 
in the firſt place, That the Government ought not 
to be impeached by Argument, nor the Exerciſe 
of the Government ſhaken by Argument, becauſe 
I can manage a Propoſition in it ſelf doubtful, with, 
a better Pen than another Man: This, ſay I, is a 
Libel. 1 

Then I lay down this for my next Poſition, That 
no private Man can take upon him to write con- 
cerning the Government at all; for what has any 
private Man to do with the Government, if his 
Intereſt be not ſtirred or ſhaken? It is the buſineſs 


of the Government to manage Matters relating 


to the Government; it is the buſineſs of Subjects to 
mind only their own Properties and Intereſt: If 
my Intereſt is not ſhaken, what have I to do with, 
Matters of Government ? They are not within my 
Sphere: If the Government does come to ſhake my 
particular Intereſt, the Law is open for me, and I 
may redreſs my ſelf by Law: And when I intrude 
my ſelf into other Mens Buſineſs, that does not 
concern my particular Intereſt, Iam a Libeller. 
Theſe l have laid down for plain Propoſitions; 
now then let us conſider further, Whether, if I will 
take upon me to contradict the Government, any 
ſpecions Pretence that I ſhall put upon it ſhall dreſs 
it up into another Form, and give it a better Deno- 
mination ; and truly I think it will not, I think 'tis 
the worſe, becanſe it comes in a better Dreſs ; for 
by that Rule, every Man that can put on a good. 
ad os a. 
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Vizard, may be as Miſchievous as he will to the 
Government at the bottom : So that whether it be 
in the form of a Supplication, or an Addreſs, or a 
Petition, if it be what it ought not to be, let us call 
it by its true Name, and give it its right Denomi- 
nation, It is a Libel. 5 1 
Then, Gentlemen, Conſider what this Petition 
IS: This is a Petition relating to ſomething that was 
done and order'd by the Government. Whether 


the Reaſons of the Petition he true or falſe, I will 


not examine that now, nor will I examine the Pre- 
rogative of the Crown, but only take Notice that 
this relates to the Act of the Government: The 
Government here has publiſh'd ſuch a Declaration as 
this, that has been read, relating to Matters of Go- 
vernment: And ſhall, or ought, any-body to come 


and impeach that as illegal which the Government 


has done? Truly, in my Opinion, I do not think 
he ſhould, or ought; for by this Rule may every 
A& of the Government be ſhaken, when there is not 
a Parliament de Facto ſitting. | 

I do agree, That every Man may petition the Go- 
vernment, or the King, in a Matter that relates to 


his own private Intereſt ; but to meddle with a 
Matter that relates to the Government, I do not 


think my Lords the Biſhops had any Power to do 
more than any others: When the Houſe of Lords 
and Commons are in being, it isa proper way of 
applying to the King, there is all the openneſs in the 
-World, for thoſe that are Members of Parliament, 
to make what Addreſſes they pleaſe to the Govern- 
ment, for the rectifying, altering, regulating, and 
making of what Law they pleaſe; but if every pri- 
vate Man ſhall come and interpoſe his Advice, I 
think, there can never be an end of adviſing the 
Government: I think there was an inſtance of 
this in King Fames's Time, when, by a Solemn 
995 . Re- 
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Reſolution, it was declar'd to be a High Miſde- 
meanour, and next to Treaſon, to petition the King 
to put the Penal Laws in Execution. ” rt 
ſr. Juſt. Powel. Brother, I think you do miſtake 

2 little: 34.1 | x6 

Mr. Juſt. Allybone. Brother, Idare rely upon it, 
that I am right; it was ſo declared by all the 
Judges. fn "Oo C345 
0 Mr. Sol. Gen. The Puritans preſented a Petition 
to that purpoſe, and in it they ſaid, If it would 
not be granted, they would come with a Great 
Number. 1 | | 
Mr. juſt. Powel. Ay, there it is. 


> * 


ot Mr. Juſt. Allybone. I tell you, Mr. Solicitor, the 
| Reſolution of the Judges is, That ſuch a Petition is 
next door to Treaſon, a very great Miſdemeanour. 


Mr. Juſt. Powel. They accompanying it with 


Threats of the People's being diſcontente. 
Mr. Juſt. Alybone. As I remember, it is in the 
Second Part of the Folio 35, or 35, where the Re- 
Tolution of the judges is, That: to. frame a Petitiog 
to the King to put the Penal Laws in Execution, 
is next door to Treaſon ; for (ſay they) no Man 
ought to intermeddle with Matters of Government 
without Leave of the Government. 81 

Mr. Serj. Pemberton. That was a Petition againſt 
the Penal Laws. _ 6, 
Mr. Juſt. Allybone. Then I am quite miſtaken in- 
deed, in caſe it be ſo. 


Mr. Serj. Trinder. That is not material at all, 


which it was. MT | 3 
Mr. Pollixfen. They there threatned, unleſs their 
Requeſt were granted, ſeveral Thouſands of the 
King's Subjects would be diſcontented. 

Mr. Ju Powel. That is the Reaſon of that Judg- 
ment, I affirmit. ES. NP 


41 ** * 
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Mr. Juſt. Ailybone. But then I' tell you, Brother, 


again, what is ſaid in that Caſe that you hinted at, 


and put Mr. Sollicitor in mind of: For any Man to 
raiſe a Report that the King will, or will hot, per- 
mit a Toleration, if either of theſe be diſagreeable 
to the People, whether he may, or may not, it is 
againſt Law; for we are not to meaſure things from 
any Truth they have in themſelves, but from that 
Aſpe& they have upon the Government; for there 
may be every Tittle of a Libel true, and yet it may 
be a Libel ſtill: So that I put no great Streſs upon 
that Objection, That the Matter of it is not Falſe; 
and, for Sedition, it is that which every Libel car- 
ries in it ſelf; and as every Treſpaſs implies Vi & 
Armis, ſo every Libel againſt the Government car- 
ries in it Sedition, and all the other Epithets that 
are in the Information: This is my Opinion as to 
the Law in General. Hemm rod AED 7 

1will not Debate the Prerogatives of the King, 
nor the Privileges of the Subject; but as this Fact 
1s, I think, theſe. Venerable Biſhops did meddle with 
that which did not belong to them; they took upon 
them, in a Petitionary way, to contradict the Actual 
Exerciſe of the Government, which, I think, no 
Private particular Perfons, or ſingle Body, may 

0. 12810 
 L. ch. Juſt. Gentlemen of the Jury, Have you a 
mind to Drink before you go? | 
Jury. Yes, my Lord, if you pleaſe. 


L Vine was ſent for, for the Jury. 


Juryman. My Lord, we humbly pray, that your 
Lord ſhip would be pleas'd to let us have the Papers 
that have been given in Evidence. | 
L. Ch. Juſt. What is it that you would have, = ? 

' | 5 
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Ay: Sol. Gen. He deſires this, my Lord, That you 
would be pleas'd to direct that the Jory may have 
the uſe of ſuch Writings and Statute-books as may 
be neceſſary for them to make uſe of. 

IL. CY. Fuſt. The Statnte-book they ſhall have. 

Ar. Sol. Gen. But they can have no Papers, but 
what are under Seal. 

Mr. Serj. Levinz. They may have them by Con- 
ſent, and they may have a Copy of the Information. 

L. ch. Juſt. They ſhall have a Copy of the Infor- 
mation, and the Declarations under Seal. 

: Mr. Polli xfen. If they have thoſe and the Libel 
fo they call it) they will not need: a Copy of the In- 
or mation. 

Mr. Att. Gen. My Lord, we pray that your Lord- 
ſhip would be pleav'd * aſcertain what it is they 
ſhall have. _. 

L. Ch. Fuſt. They mall n a Copy of the Infor- 
mation, the Libel, and the Declarations under the 
Great Seal. | 
Mr. Sol. Gen. But not the Votes of the Houſe of 
fone, nor the Journals, for they are not Evi- 

ee. 

L. Ch. Juſt. No, don't intend they ſhall. | 

Sir Rob. Sawyer... My Lord, we pray they may have 
the whole Petition. 

Mr. Juſt. Holloway. "That i is, with the Direction 
and Prayer, you mean.” 

Mr. Att. Gen. Yes, with all our Hearts, 


[Then the Court aroſe, and the Fury went to other 


to conſider of their Verdict, and ſtai toge- 
ther all Ni ight, without Fire or Candle. 7 


On 
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On Saturday the 30th Day of June, Anno Dom: 
1688, about Ten of the Clock in the Morning, 
the Archbiſhop, and the reſt of the Biſhops, came 
Again into the Court, and immediately after the 
Jury were brought to the Bar. us 


Sir Sam. Aftry. Cryer, Take the Appearance of 
the Jury. Sr Roger Langley. e FD * 
| Sir Rog. Langley. Here. 
Sher. Vous aver, &c. 


2 [Ard fo all the reſt were call d, and anſwer d. 
Then Proclamation for Silence was made. 


Sir Sam. Aſtry. Gentlemen, are you agreed on. 
your Verdict? V 4 

Toy. YES. .... ES 

Sir Sam. Aſtry. Who ſhall ſay for you? 

Fury. Foreman. | 

Sir Sam. Aſtry. Do you find the Defendants, or 
any of them, Guilty of the Miſdemeanour whereof 
they are impeached, or Not. Guilty? | 

Foreman, NOT GUILTY. 
Sir Sam. Aſtry. Then hearken to your Verdict, as, 
the Court hath Recorded it You ſay, the De- 

fendants, and every of them, are NOT GUILTY 

of the Miſdemeanour whereof they are Impeached ; 
and ſo you ſay all? 

Fury. Ves. 

[Ar which there were ſeveral great Shouts 
in the Court, and throughout the Hall. 


Mr. 
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Mr. S llictor-General. raking. Notice of ſome Per. 
ſons in Court that ſhouted, mord ver) earneſtly 
That they. might be committed; lr agen 4 Gen- 
fleman o Grays-Inn mas laid hola on, but mas 

ſoon after diſcharg d. And after the 'Shouting 
vas oper, the Lad C * Wee e the 
Gentleman, ſaid, 


Fun 


L. Ch. Juſt. Sir, 1 am as lad as you can be, that 
my Lords the Biſhops are acquitted; but your Man- 
ner of rejoicing here in Court is indecent; you 
might rejoice in your Chamber, or elſewhere, and 
not here. 

[Then fp eaking to Mr. Attorney, he aid, 
Have you any "thing more to ſay to 61s Lords the 
Biſhops, Mr. Attorney? | 
Mr. Att. Gen. No, my wed 


[Ther the Court aroſe, and the rh Bey went — 
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